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Court File No. 03-CV-257364 CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN
KENNETH D. MORTILLARO
Plaintiff

-and —

UNICASH FRANCHISING. carrying on business as
UNICASH FINANCIAL CENTRES, and

PLANINVEST CONSULTING LIMITED, carrying on business as UNICASH

Defendants

PROCEEDING UNDER THE CLASS PROCEEDINGS ACT, 1992

AFFIDAVIT OF EDUARDO STIVELMAN
(sworn September 14, 2004)

I, EDUARDO STIVELMAN, of the City of Thomnhill, in the Regional Municipality of
York, MAKE OATH AND SAY as follows:

Al Personal Background

1. I am the President of the Defendant Unicash Franchising Inc. ("UFI") and 1 am the
President of the Defendant Planinvest Consulting Limited ("Planinvest"). I have been President
of Planinvest since it was originally incorporated in 1990, and have held that position with
respect to UFI since its incorporation in 1996. As such I have personal knowledge with respect
to the matters to which I hereinafter depose. To the extent any of my affidavit is based upon
information which I have obtained from others, I have identified them and do hereby state my

belief in the veracity of such information.
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2, I have a Bachelor's degree in Civil Engineering and a Post-University degree in

Computer System Analysis from the Catholic University of Rio de Janeiro.

3. In 1999, I was honoured by the Ontario Ministry of Economic Development, Trade and

Tourism with a special recognition award for promoting business immigration into Ontario.

4, For the purposes of this affidavit, I am limiting my statements, except where explicitly
stated to the contrary, to the procedures and practices in place at Planinvest owned Unicash
branches. While franchised stores are supposed to follow the same procedures, I have no direct

knowledge (except as otherwise stated herein) relating to their operations,

B/ Planinvest

5. Planinvest has been engaged in the cheque cashing business through its Unicash
Division, which was set up on August 22, 1992. Its first "Unicash" store opened for business in
December 1992.

6. Planinvest has its head office located at 5075 Yonge Street, Toronto. It operates eight
"Unicash Financial Centres" ("Unicash stores"). These operate at the following locations, all of

them in the Metropolitan Toronto Area:

2628 Eglinton Avenue East
4453 Kingston Road

2666 Danforth Avenue

3201 Dufferin Street

1474 Queen Street West

31 Tapscott Road, Unit B9
1052 Pape Avenue

45 Overlea Blvd., Unit 1-34B

7. The Unicash store at 2628 Eglinton Avenue East (the "Eglinton Branch"), the branch at
which the plaintiff Mr. Mortillaro cashed his cheques, is owned and operated by Planinvest.

8. In general, the following financial services are offered at all Planinvest owned Unicash

stores:
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(a) Cheque Cashing: A variety of cheques are cashed, including U.S.
dollar, personal and payroll cheques, most for a fee of 2% cents per dollar, plus a
transaction fee. There are no holds on cheques.

®) Payday Advance: Customers are offered the opportunity to cash
personal post-dated cheques and to put cash in their pockets when they need it, up to two
weeks ahead of their next paycheque.

(¢) Money Wire Transfers: Unicash stores are authorized agents of either
Western Union or Moneygram. This a very popular service.

(d) Money Orders: Money orders (Canadian or U.S. funds) are offered
to allow customers to pay bills, or for any other goods or services.

(¢) Currency Exchange: Unicash stores buy and sell U.S.$ funds with no
commission.

D Bill Payment: Unicash stores accept payment of all types of bills,

including: utilities, credit cards, charge cards, cable companies, ISP's and many more.

(g) Mail Boxes: Unicash stores rent mailboxes monthly or yearly at
very competitive rates on either a temporary or long term basis.

(h) Other: Some Unicash stores offer prepaid phone cards,
photo ID's, faxing, photocopying, TTC tickets, ABM's, and/or courier service.

UKL

UFI was incorporated in the Province of Ontario under the Ontario Business

Corporations Act as 1170711 Ontario Inc. on February 23, 1996. Its name was changed to
"Unicash Franchising Inc.” on October 1, 1996.

10.

11.

UFI has offered "Unicash" franchises in Toronto and across Ontario since June 22, 1998.

UFI is strictly a franchisor. It does not have any stores, and does not provide cheque

cashing, Payday Advances or any other services to the public.



D/ Pavday Advances

12. A "Payday Advance” is a service in which instant cash is offered for post-dated cheques.
The customer makes the cheque payable to himself or herself, then endorses it. The cheque,
which includes a fee, is then presented by Planinvest to the bank for payment on the day of its
date.

13.  Planinvest offers Payday Advances up to a maximum amount of $175.00 per post-dated

cheque, as part of its extensive basket of services.

14.  Payday Advances are simple personal post-dated cheque cashing transactions. No "loan

agreement", "payday advance agreement" or any other contract of a similar nature is signed.

15.  Such transactions are not considered by Planinvest to be loans ~ they are simply another
cheque cashing service. The additional fees charged (as discussed below) reflect the additional

cost and risks associated with handling these services. There are no interest charges.

16.  Extensive signage is posted in each Planinvest owned Unicash store explaining the
requirements and fees for a Payday Advance service. Attached hereto and marked as Exhibit
"A" to this my affidavit is a true copy of a poster which is placed prominently within those
Unicash stores which offer Payday Advances. The cheque cashing fee is 2.5% of the face value
of the cheque, plus a $1.99 transaction fee (increased to $2.99 in March, 2004) and, in addition,
there is a $14.99 handling fee. Accordingly, the total fees and charges for a Payday Advance of
$175.00 would be $21.35.

17. A customer who seeks a Payday Advance, or any other cheque cashing service, is
required to fill out a "Unicash" application form. This allows the first transaction to be
processed. The application form, used in part as a signature card, is retained at the store and not
given to the customer. A true copy of a blank application form is attached hereto and marked as
Exhibit "B". While we have been unable to locate the application form signed by Mr.
Montillaro, I can state with certainty that he would have been required to sign one before his first

cheque cashing transaction.
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18.  No further application is required. Subsequent transactions simply require the customer

to sign or endorse the cheque to be cashed, and to produce proper identification.

K/ Mr. Mortillaro

19.  Mr. Mortillaro has been a customer of the Eglinton Branch which, as noted above, is

owned and operafed by Planinvest. As far as | am aware, he has never dealt with any other

Unicash store. He has taken a total of four Payday Advances as follows:

Apr 24, 2003 142 $120.00 $100.02 $15.98 $120.00
June 19,2003 | 159 $120.00 $100.02 $19.98 $120.00
July 17, 2003 28 $120.00 $100.02 $19.98 $120.00
-August 1, 2003 ; 30 $120.00 $100.02 $19.98 3 0.00
TOTAL $480.00 $400.08 $79.92 $360.00 ($40.0$)

20.  As set out above, Mr. Mortillaro has had four cheques cashed and has received the

proceeds of each of those cashed cheques, less the standard commission, handling fee and

transaction fee.

21.  Because one of his cheques bounced, Mr. Mortillaro has received $400.08 cash from
Planinvest's Eglinton Branch by way of Payday Advances but has, to date, paid only $360.00 to

Planinvest.
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22.  If, as Mr. Mortillaro claims, these are loans and not merely a specific form of cheque

cashing, he has not even paid back the total "principal”, let alone "interest”.

F/ Incorrect Assertions in Mortillaro Affidavit

- 23.  Inparagraph 11 of his Affidavit sworn July 14, 2004, Mr. Mortillaro states that “Unicash

charges $20.00 for every $100.00 of credit advanced”. This is incorrect. The fees and charges

are clearly displayed in each Planinvest store, and are as set out above,

24.  In paragraph 13 of his Affidavit sworn July 14, 2004, Mr. Mortillaro states that "each
time" he obtained a Payday "loan" from Unicash, Unicash "directed" him to sign "a loan

agreement which it called a "Payday Advance Agreement"”.
25.  This allegation is completely untrue.

26.  The Eglinton Branch — the only Unicash store Mr. Mortillaro dealt with, has:

(a)  npever used any "Payday Advance Agreement”; and

(b)  never required nor asked for "loan agreements” to be signed by any customer in
respect of Payday Advances. '

27.  Mr. Mortillaro includes as Exhibit "A" to his affidavit a document entitled "Payday
Advance Agreement" which apparently comes from a Unicash store located at 575 Yonge Street.
No signature is discernible on the document., The Unicash store at 575 Yonge Street is not a
Planinvest operation — it is operated by a franchisee who is not a party to this action. I do not
know whether the franchisee that operates that Unicash store does or does not use such a
document. Whether the franchisee has used such a document or not is in any event completely

irrelevant because:
(a) it has no connection with Planinvest;

(b) it has no connection with Mr. Mortillaro; and

(c) it has no connection with UFI, which never authorized, suggested or permitted the
creation or execution of such a document.
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28.  Mr. Mortillaro never signed any document in the form of his Exhibit "A", nor did he ever

sign any document other than the application form and the cheques referred to above.

29.  In paragraph 14 of his affidavit, Mr. Mortillaro correctly states that his counsel requested
that counsel for the defendant provide "copies of the Payday Loan Agreements" that Mr.

Mortiltaro claims to have signed. Paragraph 15, however, misquotes counsel's response.

30.  Counsel's actual words, contained in Exhibit "C" to Mr. Mortillaro's affidavit, were: "We
cannot provide you with copies of Pay-Day Loan Agreements' entered into between Mr.
- Mortillaro and Planinvest Consulting Limited, because no such documents exist". As noted
above, no such documents now exist, because they never existed. Mr. Mortillaro insinuates
wrongdoing by saying in paragraph 15: "No explanation was given as to why [the non-existent

documents] do not exist." He is clearly overreaching.

G/  Patti Shedden Afﬂdavit

31.  The plaintiff relies on an affidavit from Patti Shedden, a member of the law firm of
Paliare Roland, counsel to Mr. Mortillaro.

32.  Ms. Shedden, like Mr. Mortillaro, includes a copy of an alleged Payday Advance
Agreement as her Exhibit "F". The agreement provided by Ms. Shedden appears to be the same
one provided in Mr. Mortillaro's affidavit as his Bxhibit "A". As Ms. Shedden has never dealt
with either of the defendants, she has no basis to rely on such a document. As noted above, the
document has never been used by the Eglinton Branch, and was not signed by Mr. Mortillaro. It

therefore cannot be the foundation for any action, let alone a class action.

H/ The Actuarial Certificate is Incorrect

33, AsTunderstand it, James E. Jeffrey is the actuary who provides the figures included in
Ms. Shedden's affidavit by way of his certificate attached as Exhibit "H" to her affidavit.

34. In his Certificate (at pages 81-84 of the Motion Record), Mr. Jeffrey claims that, in

accordance with accepted actuarial practice he has determined that Unicash charged Mr.
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Mortillaro an effective interest rate of "409,769.0%" per annum in relation to a "loan" made on

July 9, 2003, and "11,497.6%" per annum in relation to a "loan"” made on July 18, 2003.

35 Set out below is a table showing the amount of interest that would be charged on a
hypothetical $100 loan on both an annual basis and on a daily basis based on specified interest

rates. It is a fairly straightforward calculation based on simple interest.

$100.00 10.00% $10.00 $ 0403
5100.00 20.00% $20.00 5 0.05
$100.00 100.00% $100.00 $ 027
$100.00 1000.00% $1,000.00 $ 274
$100.00 10000.00% $10,000.00 $ 2740
$100.00 200000.00% $200,000.00 $ 54795
5100.00 409769.00% $409,769.00 5 1,122.65

36.  Ascan be seen, an "interest rate" of "409,769%", would have requiréd Mr. Montillaro to

“repay” a total of $8,981.12 "interest" over the 8 days of the July 9™ "loan". This is patently

absurd.

37. I am unable to ascertain on what basis Mr. Jeffrey arrives at his conclusions. In any
event, as noted above, Mr. Jeffrey's assumptions are incorrect, since Mr, Mortillaro's transactions

with Planinvest were not "loans"” and he was not charged "interest".



I/ No Claim Against UFI

38.  Mr. Mortillaro states in paragraph 4 of his affidavit sworn July 14, 2004, that the
statement of claim alleges that Planinvest and the franchisees of UFI pay fees to UFI "that are
made up of part of the illegal interest".

39.  Mr. Mortillaro never dealt with any franchisee. He therefore cannot "bootstrap” himself
into any claim against UFI based on any fees paid by franchisees to UFL

40.  With respect to Planinvest, Planinvest has never paid any royalties or other fees to UFL
Wl_aétever charges or fees Mr, Mortillaro claims to have paid to the Eglinton Branch, none of
those amounts were paid to UF], as alleged in the statement of claim. There is no connection,
direct or indirect, between the proposed class representative and UFL. There is no cause of action
against UFI, which neither advanced funds to Mr. Mortillaro, nor received funds, directly or
indirectly, from him.

J/ Class Proceeding Not Appropriate Approach

41.  As stated above, the additional fees charged in relation to Payday Advances are to cover
the higher administrative, handling costs and risks associated with these kinds of cheque cashing
services. There is a relatively high percentage of "bounced cheques, and therefore higher

administration and collection costs.

42. From December 1, 1992, to September 8, 2004, Planinvest has provided Payday
Advances to a total of 4,638 customers. Planinvest has engaged in a total of 38,168 Payday
Advance transactions since it started operations. The average, as can be seen, is therefore

approximately eight transactions per customer over a period of almost 12 years.

43.  The total gross revenue from Payday Advances over this period was $725,427.78.
However, almost half of this amount, or $334,463.51, was lost to unrecovered bounced cheques.
The total net revenue to Planinvest from Payday Advances during this period was therefore only
$390,964.27. Attached hereto and marked Exhibit "C" is a computer printout illustrating the
above figures.
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44, The plaintiffs are asking for an amount about seven times Planinvest's total gross

revenues from Payday Advances, just to administer their proposed plan of distribution.

45.  The plaintiff's litigation plan, as set out in Exhibit "I" to Ms. Shedden's affidavit, assumes
that "Unicash has an address for each customer who has taken a Payday Loan". That assumption

is not realistic.

46.  Given the proposed class and its span of time ranging over almost 12 years, it is highly
likely that many, if not most, of Planinvest's customers have moved. If the records are not
current with respect to a given customer, the cost of locating that customer (assuming Planinvest
has any means of doing so), could prove prohibitive. In any event, the multitude of customers

who have given us bounced cheques are unlikely to respond to any contact.

47. I have read the affidavit of David Hews in the companion action against Cash Money
Cheque Cashlng Inc. A copy of it (without exhibits) is attached as Exhibit "D". I agree with
David Hews that regulation of the CFS industry in inevitable and imminent. Regulation is a
much more reasonable approach, and certainly more balanced than the sledgehammer of this

class action, which seeks damages far in excess of the total revenues ever made by Planinvest.
K/  Limitation Period

48. I am advised by counsel, and verily believe, that a Limitations Act defence may be

available that would encompass a large number of the claims of the proposed class.

L/ . Montillaro is Not 2 Proper Class Representative, and
the Proposed Class is Overbroad and Conflicted

49.  Planinvest is an Ontario corporation that has not dealt with anyone in any other province.
Moreover, a large number of the proposed class members, including Mr. Mortillaro himself,
have signed cheques which were dishonoured when presented for payment by Planinvest. I am
advised by my counsel that if such action was deliberate, it may be a criminal offence under
subsection 362(1)(a) of the Criminal Code. Accordingly, Mr. Mortillaro is not a proper
representative plaintiff. He should not be able to make any claim for "recovery" of money he

never paid, nor should the court assist him, in view of his conduct. Any others in a similar
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position should also not be able to make any claim, and they are therefore in conflict with those

‘members of the proposed class whose cheques have all cleared.

SWORN BEFORE ME at
Toronto this 14 day
of September 2004

Eduar,;i( Stivelm
Commission€r for taking Oaths, etc.




This is Exhibit "A"
to the Affidavit of Eduardo Stivelman
sworn this 14" day of September, 2004.
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This is Exhibit "B"
to the Affidavit of Eduardo Stivelman
sworn this 14" day of September, 2004.
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