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NOTICE OF MOTION

The plaintiff will make a motion to Mr. Justice W. Winkler, the Case
Management Judge in this action, on a date to be fixed, at 10:00 a.m., or as soon
thereafter as the motion can be heard, at 393 University Avenue, Toronto,

Ontario.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR an Order:

1. certifying this action as a class proceeding pursuant to the Class
Proceedings Act, 1992, S.0. 1992, c. 6;



2.

defining the class as:

all persons in Canada who (i) have taken or will take Payday
Loans from Planinvest Consulting Limited or franchisees of
Unicash Franchising Inc. (collectively, “Unicash™), and (ii)
have paid or have been charged, or will pay or will be
charged interest on a Payday Loan, at any time up to the
date of judgment in this matter (the “Ciass Members”), where
the term “Payday Loan” is defined as a short-term loan to be
repaid by the borrower from his or her next pay cheque or
otherwise upon receipt of the borrower's next payment of
income.

appointing Kenneth D. Mortillaro as representative plaintiff on behalf of the

Class;

certifying the following common issues:

(@)

(b)

(c)

do the Payday Loans constitute agreements or arrangements for
the purpose of advancing credit within the meaning of s. 347(2) of
the Criminal Code?

are any one or more of the cheque cashing fees, handling fees and
late payment fees, as described in the “Payday Advance
Agreement” or set out in any other loan agreement between
Unicash and the Class Members and charged to the Class
Members, “Interest’ as defined in s. 347(2) of the Criminal Code?

does the total interest charged by Unicash under the Payday
Advance Agreements exceed an effective annual interest rate of
60%, and if so, has Unicash breached s. 347(1)(a) of the Criminal
Code?



(d)

()

(®
(9)

(h)

()

0

(k)

0

.3.

has Unicash received payments of Interest from the Class at rates
that exceed an effective annual interest rate of 60% and if so, has
Unicash breached s. 347(1)(b) of the Criminal Code?

is each Payday Loan Agreement between Unicash and each Class
Member void and unenforceable in its entirety because of illegality?

If so, has Planinvest been unjustly enriched?

if the answer to (e) and (f) is yes, are the Class Members entitled to
restitution of all amounis paid under the Payday Advance
Agreements?

If the answer to (e) and (f) is yes, are the Class Members entitled to
a declaration that any amounts that remain unpaid under any
Payday Advance Agreement shall not be payable to or enforceable
by Planinvest?

if the answer to (g) and (h) is “no”, should the Interest provisions of
the Payday Advance Agreements be severed in their entirety from
the remainder of the Payday Advance Agreements, and declared
void and unenforceable? If not, what rate of interest can Unicash
charge and receive?

do the payments of Interest by the Class Members result in an
unjust enrichment of Planinvest?

is the Class entitled to restitution of all or a portion of the Interest
paid to Planinvest during the class period?

has Unicash Franchising Inc. received a portion of the Interest from
Unicash as fees, franchising fees, royalty fees, advenrtising fees, or
otherwise (the “Interest Fee Payments”) and if so, were the Interest
Fee Payments received by Unicash Franchising Inc. from Unicash
directly or indirectly as a result of a breach of s. 347 of the Criminal



(n)

(0)

(P}

(¢)

Code and with the intent to conceal or convert the Interest to its
own use?

has Planinvest breached s. 462.31(1) of the Criminal Code by
making the aforesaid Interest Fee Payments to Unicash
Franchising Inc.?

has the receipt of the Interest, directly or indirectly by Unicash
Franchising Inc. from Unicash resulted in its unjust enrichment, and
if so, is Unicash Franchising required o pay restitutionary damages
to the Class?

Are the defendants, or any of them, constructive trustees for the
Class Members in respect of the Interest payments received from
the Class in violation of s. 347(1)(b) of the Criminal Code? If so, in
what amount, and for whom are such proceeds held?

can the court assess damages globally for the Class Members? If
so0, what are the total aggregate damages, inclusive of prejudgment
interest?

should the defendants pay punitive damages to the Class
Members, and if so, in what amount?

directing that notice of certification shall be given to the Class pursuant to
the Litigation Plan attached to the Affidavit of lan Roland as Exhibit “F”;

directing that the defendants shall be responsible for all costs associated

with the publication of the aforesaid notice of certification;

specifying that a member of the Class may opt out of this class proceeding

by sending a written election by mail before a date to be fixed by the court

to:

Paliare Roland Rosenberg Rothstein LLP



10.

11.

12.

13.

14.

15.
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250 University Avenue, Suite 501

Toronto, Ontario

M5H 3E5

Attention: Unicash Class Action;
specifying that by a fixed date, the Plaintiff's Counsel shall report to the
court the names of the persons who have opted out of this class

proceeding;

specifying that no Class Member may opt out of this class proceeding
after the fixed date,

reserving to the class action judge, pursuant to section 24 of the Class
Proceedings Act, 1992, S.0. 1992, c. 6, the manner of determining
aggregate damage amounts, if any, that the defendants may be required
to pay and the method of determining the value of individual claims and
whether they require assessment;

granting the Class leave to apply to the court pursuant to subsection 32(1)
of the Class Proceedings Act, 1992, S.0. 1992, ¢. 6, without notice to the
defendants, to obtain approval of an agreement respecting fees and
disbursements between the solicitors and the representative plaintiffs and
to settle the information to be inserted in the notice of the certification of
the action to be published relating to fees and relaied or similar solicitor-

client matters;

granting leave to the Class to apply ex parie to the court for authority to
make offers of settlement in this action for the purposes of Rule 49 of the
Rules of Civil Procedure, R.R.O., 1990, Reg. 194, as amended,;

fixing a trial date for the determination of the common issues.
granting the plaintiff his costs of this motion; and

such further and other relief as this Honourable Court may deem just.
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THE GROUNDS FOR THE MOTION ARE:

1. the pleadings disclose causes of action against the defendants;

2. there is an identifiable class of two or more persons;

3. the claims of the Class raise common issues;

4. a class proceeding is the preferable procedure for the resolution of the

common issues;
5. the proposed representative plaintiff, Kenneth Mortillaro:
(@)  will fairly and adequately represent the interests of the Class;

(b) has a litigation plan that sets ocut a workable method of advancing
the proceedings; and

(c) does not have an interest in conflict with the interests of other Class
Members;

6. directions as to the conduct of the class proceedings are sought to ensure
a fair and expeditious determination of this action;

7. sections 2, 5, 6, 7 and 12 of the Class Proceedings Act, 1992, S.0. 1992,
c. 6; '

8. Rules 12 and 37 of the Rules of Civil Procedure; and

9. such further and other grounds as counsel may advise and this
Honourable Court permit.



—

7. [

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of
the motion:

1. the Affidavit of Kenneth Mortiliaro sworn July 14, 2004;
2. the Affidavit of lan Roland, sworn July 14, 2004;

3. such further and other documentary evidence as counsel may advise and
this Honourable Court permit.

July 14, 2004 PALIARE ROLAND ROSENBERG
ROTHSTEIN LLP
250 University Avenue
Suite 501
Toronto, Ontario
M5H 3E5

Martin Doane (LSUC No. 31819C)
Tel: (416) 646-4302
Fax: (416) 646-4303

Margaret Waddell (LSUC No. 29860U)
Tel: (416) 646-4329
Fax: (416) 646-4301

KOSKIE MINSKY

20 Queen Street West
Suite 900

Toronto, Ontario

M5H 3R3

Kirk Baert (LSUC No. 309420)
Tel: 416-977-8353
Fax: 416-204-2889

Solicitors for the Plaintiff
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AFFIDAVIT OF KENNETH D. MORTILLARO

[, KENNETH D. MORTILLARO, of the City of Toronto, in the Province of
Ontario, make oath and say:

1. | am the proposed representative plaintiff in this action. As such, | have
personal knowledge of the matters set out below, except where | have been
advised of information, in which case | believe such information to be true.

2. | am presently employed with the City of Toronto.

3. | have taken several loans from Planinvest Consulting Limited
(“Planinvest”), as outlined below. | am seeking to bring a class action for
damages and other relief arising from charges, including interest and other fees,
levied by Planinvest against consumers who have obtained short-term loans from
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it. These loans are commonly referred to as “Payday Loans”. In this motion, |
seek an order certifying this action as a class proceeding.

4. This action alleges that the fees and interest charged and received by
Planinvest on Payday Loans are “interest” as defined in s. 347(2) of the Criminal
Code, and that that interest is at an effective annual rate that exceeds 60%,
contrary to the provisions of s. 347(1)(a) and (b) of the Criminal Code, R.S.C.
1985 ¢. C-46. It also alleges that Planinvest and the franchisees of Unicash
Franchising Inc. pay fees to Unicash Franchising Inc. that are made up of part of
the illegal interest and so therefore the interest that has flowed through to
Unicash Franchising Inc. should be repaid to the Class, as well.

The Proposed Class

5. | propose to bring this action on my own behalf and on behalf of the Class
Members, defined as: all persons in Canada who (i) have taken or will take
Payday Loans from Planinvest Consulting Limited or franchisees of Unicash
Franchising Inc. (collectively “Unicash”) and did not or have not or will not repay
the loan prior to the due date, and (ii) have paid or have been charged, or will
pay or will be charged Interest on a Payday Loan, at any time up to the date of
judgment in this matter.

6. The proposed class period is from the date Planinvest commenced
carrying on business up to the date of judgment. Planinvest was incorporated on
December 27, 1990.

The Payday Loans

7. One of the services offered by Unicash is to provide short-term loans to
gainfully employed consumers that are due on the borrower's next payday.
These are the Payday Loans.

8. The Payday Loans are supposed to have the following terms:
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(@) Unicash will lend to the borrower an agreed upon sum in the total
amount of $172.00 or less;

(b) The principal, together with all accrued Interest, is due on the
borrower’s next pay day (the “Due Date”);

(c) At the time the Payday Loan is taken, the borrower is required to
endorse and provide to Unicash a personal cheque dated for the
Due Date in the total amount of the Payday Loan which is made up
of the principal amount of the Payday Loan, as weil as the following

amounts:

(i) a “cheque cashing fee” of 2.5% of the amount of the Payday
Loan plus $1.99; and

(i) a "handling fee" in the amount of $14.99 (collectively, the
“Interest”).

(d) If the loan is not repaid on the due date, a “late payment fee” in the
amount of $2.00 per day is charged;

(e) If the principal and Interest is not repaid by the Due Date, the
borrower is deemed to have opted to repay the loan and accrued
Interest charges by way of the post-dated cheque; and

\j] Unicash deposits the endorsed personal cheque to its own credit at

its bank, as a holder in due course.

The Representative Plaintiff

9. From time to time | obtained Payday Loans from Planinvest, at a store
located at 2628 Eglinton Avenue East, Toronto. To the best of my knowledge,
the details of my Payday Loans are as follows:

%
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ADVANCE CHEQUE AMOUNT PRINCIPAL INTEREST
DATE DATE
June 19, 2003 | 120.00 100.00 20.00
July 9, 2003 | July 17, 2003 120.00 100.00 20.00
July 18, 2003 | August 1, 2003 | 120.00 100.00 20.00

10. The claim alleges this form of agreement breaches s. 347(1)(a) of the
Criminal Code.

11.  In practice, to my knowiedge, Unicash does not charge the Interest as set
out in the payday loan agreements. It charges $20.00 for every $100.00 of credit
advanced.

12. Each of the above-mentioned cheques included the principal amount of
the Payday Loan, as well as the Interest charges on the principal, exclusive of
late payment fees.

13. Each time 1 obtained a Payday Loan, Unicash directed me to sign a loan
agreement, which it called a "Payday Advance Agreement”. Although | signed
the Payday Advance Agreement on each occasion that | took a Payday Loan, |
was either not provided with copies of the agreements or did not keep them. To
the best of my recollection, the Payday Advance Agreements were in the same
form as that attached as Exhibit “A” to this affidavit.

Attached as Exhibit “A” to this affidavit is a true copy of a redacted
Unicash Payday Advance Agreement.

14. On June 16, 2004, my legal counsel sent a letter to counsel for Unicash
requesting that they provide us with copies of the Payday Loan Agreements that |

entered into.

Attached as Exhibit “B” to this affidavit is a true copy of a letter dated
June 16, 2004, from Paliare Roland to Fogier Rubinoff.
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15. By letter dated June 18, 2004, my counsel was informed that the
defendants could not provide copies of the Payday Loan Agreements because

they “do not exist”. No explanation was given as to why they do not exist.

Attached as Exhibit “C” to this affidavit is a true copy of letter dated June
18, 2004 from Fogler Rubinoff to Paliare Roland.

16. Each time | took out a Payday Loan, Unicash directed me to provide it with
a personal cheque in the amount of the Payday Loan, inclusive of principal and
Interest, post-dated to the Due Date, made payable to me, and endorsed by me
on the back of the cheque. On each occasion | provided Unicash with the

requested cheque.

17.  Although the Payday Advance Agreements call for Interest to be paid as
set forth above, in fact Planinvest charged $20.00 for every $100.00 of credit

advanced to me.

18.  None of the Payday Loans were repaid by me in advance of the Due Date.
On or shortly after each Due Date, Unicash deposited the cheques to its own

credit in its own bank account.

19.  With respect to the first two Payday Loans, my bank account was debited
accordingly.

Attached as Exhibits “D” and “E” to this affidavit are true copies of
cancelled cheques dated June 19, 2003 and July 17, 2003, respectively.

20. The third cheque, dated August 1, 2003, was returned by the bank due to
insufficient funds in my account at the time. By way of letter dated August 23,
2003, Unicash requested that | pay to it $120.00 plus the $2.00 per day late fee.

Attached as Exhibit “F” to this affidavit is a true copy of Unicash letter to
me dated August 23, 2003.

[
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21. This action was commenced shortly after | received the demand from
Unicash. In this action, | take the position that the Payday Loans are illegal,
therefore | am not obliged to repay any of the last Payday Loan to Unicash; and |
am entitled to repayment from Unicash of the Interest paid on the two prior

Payday Loans.

22. | have been unable to locate any other documentation evidencing the

Payday Loans | took from Unicash.

23. | am prepared to act as the representative plaintiff for the Class as

described above, or any other class as may be defined by the Court.

24. | am prepared to act as the representative plaintiff because | believe that
the defendant has acted improperly by charging Interest at an illegal rate, and by
taking advantage of people such as myself who have suffered from economic

hardship and are vulnerable to usurious lending practices.

25. On July 13, 2004, | went to the same Planinvest store on Eglinton Avenue
to see whether it was still offering Payday Loans to the public. The neon sign
that was previously in the window advertising “Payday Loans” was still in the
window, but it was turned off. | asked the teller if Payday Loans were available to
customers, and was informed that they were available. The teller told me what
information she would need to provide me with a loan, but | did not apply for one.

The Common Issues

26. | understand that the common issues being asserted in this proceeding

are as follows:

(a) do the Payday Loans constitute agreements or arrangements for
the purpose of advancing credit within the meaning of s. 347(2) of
the Criminal Code?

13
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(b)

()

(d)

(e)

()
(9)

(h)

are any one or more of the cheque cashing fees, handling fees and
late payment fees, as described in the “Payday Advance
Agreement” or set out in any other loan agreement between
Unicash and the Class Members and charged to the Class
Members, “Interest” as defined in s. 347(2) of the Criminal Code?

does the total interest charged by Unicash under the Payday
Advance Agreements exceed an effective annual interest rate of
60%, and if so, has Unicash breached s. 347(1)(a) of the Criminal
Code?

has Unicash received payments of interest from the Class at rates
that exceed an effective annual interest rate of 60% and if so, has
Unicash breached s. 347(1)(b) of the Criminal Code?

is each Payday Loan Agreement between Unicash and each Class
Member void and unenforceable in its entirety because of illegality?

If so, has Planinvest been unjustly enriched?

if the answer to (e) and (f) is yes, are the Class Members entitied to
restitution of all amounts paid under the Payday Advance

Agreements?

If the answer to (e) and (f) is yes, are the Class Members entitled to
a declaration that any amounts that remain unpaid under any
Payday Advance Agreement shall not be payable to or enforceable
by Planinvest?

if the answer to {g) and (h) is “no”, should the Interest provisions of
the Payday Advance Agreements be severed in their entirety from
the remainder of the Payday Advance Agreements, and declared
void and unenforceable? If not, what rate of interest can Unicash

charge and receive?
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)

(k)

(N

(m)

(0)

(p)

(@)

Do the payments of Interest by the Class Members result in an

unjust enrichment of Planinvest?

is the Class entitled to restitution of all or a portion of the interest
paid to Planinvest during the class pericd?

has Unicash Franchising Inc. received a portion of the interest from
Unicash as fees, franchising fees, royality fees, advertising fees, or
otherwise (the “Interest Fee Payments™) and if so, were the interest
Fee Payments received by Unicash Franchising Inc. from Unicash
directly or indirectly as a result of a breach of s. 347 of the Criminal
Code and with the intent to conceal or convert the Inierest to its

own use?

has Planinvest breached s. 462.31(1) of the Criminal Code by
making the aforesaid Interest Fee Payments to Unicash

Franchising Inc.?

has the receipt of the Interest, directly or indirectly by Unicash
Franchising Inc. from Unicash resulted in its unjust enrichment, and
if so, is Unicash Franchising required to pay restitutionary damages
to the Class?

Are the defendants, or any of them, constructive trustees for the
Class Members in respect of the Interest payments received from
the Class in violation of s. 347(1)(b) of the Criminal Code? If so, in

what amount, and for whom are such proceeds held?

can the court assess damages globally for the Class Members? If
so, what are the total aggregate damages, inclusive of prejudgment

interest?

should the defendants pay punitive damages to the Class

Members, and if so, in what amount?

S
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A Class Action is the Preferable Procedure

27. Iifthis action is certified as a class action, there will be enhanced access to
justice. Most Class Members will have relatively small claims because the
Payday Loans advanced by Unicash are, to my knowledge, no more than
$172.00 each. A class action will allow people to prosecute small claims that
would otherwise be cost-prohibitive. A class action will also meet the objective of
judicial economy as it will avoid many claims and allow the Class Members to
enforce their rights economically and efficiently.

28. If this action is successful, it has the potential to modify the Defendants’
improper conduct, as it will be obliged to ensure that the total interest charges
that it applies on future Payday Loans comply with the Criminal Code interest
provisions. It appears that the action is already having a positive effect on the
defendants’ behaviour, as Unicash is no longer offering payday loans at some, if

not all, locations.

29. The action will alsoc serve as a means of consumer protection by
preventing Unicash from continuing a practice that breaches the usury provisions
of the Criminal Code, and that targets the economically disadvantaged

consumer.

30. Individual class members should be readily identifiable from the
defendants’ computer databases, or other records. Class members could also
self-identify by contacting Plaintiffs Counsel once the Notice of Certification is
published.

Prosecuting the Class Action

31. |l understand that the major steps in a class action are generally:

(a) the action is commenced by statement of claim, which is served on
the defendants;

lo
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(©)

(d)

(e)

M

(9)

(h)

(i)
()

(k)

0

10

the representative plaintiff then brings a motion for certification of

the action as a class action;

if the motion is successful, then notice of the certification is
delivered to the Class, and the Class Members are given an

opportunity to opt out;

discovery of each side’'s documents, including preparation of an
affidavit of documents and production of all relevant, non-privileged
documents;

examination for discovery, of me as the representative plaintiff, and
of a representative of each of the defendants;

pretrial conference, where a judge helps the parties explore the
possibility of settlement, narrow the issues for trial and otherwise
focus the parties on the requirements for trial;

trial of the common issues;

notice to the class for their participation if individual participation is

required;
determination of the common issues;

distribution of the judgment (or proceeds of settlement, if the action

is settled);

there may be appeals from the certification order, from other court
orders, or from the judgment at the common issues trial; and

there may be a settlement reached at any stage, which requires the
approval of the court before it may be finalized.

32. | understand that by acting as the representative plaintiff, it will be my

responsibility to:

\7
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(a)
(b)

(c)

(d)

(e)

(f)

(9)

(h)

11

become familiar with the issues to be decided by the court;

review and approve the statement of claim and any amendments to
it, which 1 have done;

assist in the preparation of the material in support of the motion for
certification, inciuding swearing this affidavit;

attend, if necessary, any cross-examination on this affidavit;

assist in the preparation of an affidavit of documents listing all
relevant documents in my possession, control or power, and

execute it;

attend at an examination for discovery, where | will be asked

questions about the nature of my claim;

assist with the preparation for the trial of this action, or with respect
to any proposed settlement, as requested and/or required by my

counsel;

attend at the trial of the common issues, and give my evidence

regarding the case; and

assist in the preparation of and execution of an affidavit in support
of a motion for approva! of any settlement that my counsel and |

agree is in the best interests of the class.

33. | have reviewed and approved the Litigation Plan attached to the Affidavit

of Patti Shedden, sworn in support of this motion. | have reviewed the notice

provisions, and believe that if implemented, they would reasonably notify virtually

all Class Members.

1
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34. | do not have any interest in conflict with the interests of the other

members of the Class. | believe that 1 can fairly and adequately represent the

interests of the Class, and | am committed to doing so.

35. To date | have taken the following steps to fairly and adequately represent

the interests of the proposed Class:

(a)

(b)

(c)
(d)

(e)

Y

(9)

| have jointly retained the law firms of Paliare Roland Rosenberg
Rothstein LLP and Koskie Minsky LLP, both experienced class
action counsel and approved their agreement to work in concert in
the prosecution of this and other payday loan class actions with
Sutts Strosberg, LLP;

| have provided information for the amended statement of claim and
this certification motion;

| have reviewed and approved the amended statement of claim;

| have aided in the drafting of this affidavit, and will make myseif

available for cross-examination as required,

| have reviewed the content of the class action information web
sites posted by plaintiffs counsel on their respective firm's

websites;

I have reviewed the press release delivered with respect to the
commencement of this action and cooperated with the Toronto Star

in their exposé into Payday Lending; and,

| intend to continue to fairly and adequately represent the interests
of the proposed class by fulfiling the various obligations set forth

above.

la
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36. | make this affidavit in support of the motion to certify this action as a class

proceeding, and for no improper purpose.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario
this day of July, 2004

T bl <O

KENNETH D. MORTILLARO

S Nt gt N gt

Cortfmissioner for Taking Affidavits

564505_1
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THIS IS EXHIBIT “A” TO THE
AFFIDAVIT OF KENNETH D. MORTILLARC

WORN July 14, 2004
Al

A Commissioner, etc.

A
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! PAYDAY ADVANCE AGREEMENT

Agreement between Unicash Financial Centres at 575 Yonge St., Toronto and
’“] : - (Customer) Dated ez / Z0 / é@?.

'E'Fh parties agrée to conditions as follows:

1. Unicash hereby advances § //%/uf&d Less cheque cashing fees (2.5% plus
l[ $1.99) and handling .fee of ($14.99). The costs have been disclosed and
/ accepted by me.

l The Customer shall provide Unicash with a post-dated cheque of $ /15;/'dﬂ¢>
Due next payday. Customer can elect to pay in full at Unicash 575 Yonge

. 5t. on or before its due date A4/% or have cheque deposited by Unicash on

l its due date

A Late payment fee of 2.Qo.pwr day will be charged. Unicash is given
.ﬁ Authority -by. the cust -¢" deposit the cheque if unpaid.after due
‘date.

!
'f In the event of a customer’s cheque being dishonoured (@ $25.00 f
any legal expenses (if incurred) will be due to Unicash—~—:

> plus

i | This Agreement shall be Governed in Accordance with The Laws of Ontario,
Canada and executed in the City of Toronto.

*-L RETURNED CHEQUES WILL BE SENT TO THE COLLECTION AGENCY.

.

| YL YCE >

I_J 2 ¥ : - - L
ZustomerSignature Date : Unicash

‘ }:NEWALS - -

! DATE AMT'. 3 DUE DATE CUSTOMER UNICASH PAY DATE




THIS IS EXHIBIT “B” TO THE
AFFIDAVIT OF KENNETH D. MORTILLARO

ORN Ju]y 14, 2004
M’/

A Commissioner, etc.
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