Court Administration

FEB 10 2020
2019 Hfx No. 490119

Halifax, N.S.

Supreme Court of Nova Scotia -

Between:
Stephen Joyce, Robert Cooper, E. Dianne Langley, and Kenneth Langille
Plaintiffs
and

The Attorney General of Nova Scotia representing Her Majesty the Queen in right of the
Province of Nova Scotia

Defendant

NOTICE OF MOTION

THE MOTION IS FOR AN ORDER:

(@)  certifying this action as a class proceeding pursuant to the Class Proceedings Act,
SNS 2007, c 28;

(b)  defining the class (the “Class”) as:

“All persons who currently hold or held valid Aboriginal and Treaty Rights
Access Passports (“ATRA Passports”) as of July 13, 2017

(©) to the extent necessary, defining the subclasses (collectively, the “Subclasses”)
as:

(i) “All members of the Class who are not Status Indians and who have or
assert rights to hunt and harvest in Nova Scotia under the 1752 Treaty
and/or the Aboriginal right to hunt and harvest in traditional Mi’kmaq
hunting and fishing grounds (the “1752 Subclass”);

(i1) “All members of the Class who are Status Indians listed on the Atlantic
General List, and who have or assert Aboriginal and Treaty Rights to
hunt and harvest in Nova Scotia under the Treaties of 1752, 1760/61, and
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(d)

(e)

(®)

(8)

(h)

(i)

()

all other applicable treaties, and/or the Aboriginal right to hunt and
harvest in traditional Mi'’kmaq hunting and fishing grounds” (the
“General List Subclass”);

(iii)  “All members of the Class who are not Status Indians and who have or
assert Aboriginal and Treaty Rights to hunt and harvest in Nova Scotia
under the 1760/1761 Treaty and/or the Aboriginal right to hunt and
harvest in traditional Mi'’kmaq hunting and fishing grounds” (the
“1760/1761 Subclass™); and

(iv)  “All members of the Class who are not Status Indians and who have or
assert Aboriginal and Treaty Rights to hunt and harvest in Nova Scotia
under the 1760/1761 Treaty and/or the Aboriginal right to hunt and
harvest in traditional Mi’kmaq hunting and fishing grounds, and who
are descended from Mi’kmaq communities on Cape Breton Island” (the
“Cape Breton Subclass”);

appointing Stephen Joyce, Robert Cooper, E. Dianne Langley, and Kenneth
Langille as representative plaintiffs (the “Plaintiffs”) on behalf of the members
of the Class and, to the extent necessary, the Subclasses;

certifying the common issues listed in Schedule “A” to the Notice of
Application, or such other common issues as counsel may advise and this
Court deems just;

approving the Plaintiffs’ Litigation Plan attached as Schedule “B” to the Notice
of Application;

directing that notice of certification (the “Notice”) to the Class, in the form
attached as Schedule “C”, shall be given in accordance with the Plaintiffs’
Litigation Plan;

directing that members of the Class who elect to opt-out of the class proceeding
must do so within 180 days after the date of the order certifying the action;

that the Defendant shall be responsible for all costs associated with the
publication of the Notice;

granting the Plaintiffs their costs of this application; and

such further and other relief as this Honourable Court may deem just.
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THE GROUNDS FOR THE APPLICATION ARE:

(a)

(©

(d)
(e)

the proposed representative Plaintiffs assert claims arising out of the same or
materially similar occurrences and/or events which give rise to common
questions of law and fact;

the pleadings disclose causes of action against the Defendant;

there is an identifiable class of two or more persons that will be represented by
the proposed representative Plaintiffs;

the claim raises common issues of fact and law;

a class proceeding will be the preferable procedure for the far and efficient
resolution of the common issues;

the Plaintiffs,

(i) will fairly and adequately represent the interests of the Class and
Subclasses, as the case may be;

(i)  have a litigation plan that sets out a workable method of advancing the
proceedings and notifying the Class; and

(iii) do not have interests in conflict with the interests of other Class
members.

sections 4, 7, 10, 15 and 24 of the Class Proceedings Act, SNS 2007, c 28;
Rules 5, 35 and 22, 68 of the N.S. Civ. Pro. Rules 2009; and

such further and other grounds as counsel may advise and this Honourable
Court permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

application:

(0
(k)
(™
(m)

the Affidavit of Stephen Joyce sworn January 30, 2020 ;
the Affidavit of Robert Cooper sworn January 30. 2020 ;
the Affidavit of E. Dianne Langley, sworn January 30. 2020;

the Affidavit of Kenneth Langille, sworn January 30. 2020;

3

2983313.v1



(n) the Affidavit of Odette Soriano, sworn February 7. 2020; and

(0)  such further and other documentary evidence as counsel may advise and this

Honourable Court permit.
W // :
M

Robert H. Pineo

Patterson Law

1801 Hollis Street, Suite 2100
Halifax, NS B3] 3N4

Co-Counsel for the Plaintiffs and on behalf
of:

Andrew Lokan, Co-Counsel
Lindsay Scott, Co-Counsel

Glynnis Hawe, Co-Counsel
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SCHEDULE “A”

COMMON ISSUES

The Plaintiffs seek certification of the following common issues:

1

Whether the Defendant breached the terms of the Conservation Agreement, entered
into by the Defendant on September 20, 1990, when the Defendant decided to accept
only federal Indian status cards linked to Nova Scotia Indian Act bands for the
purposes of harvesting renewable resources under provincial jurisdiction;

Whether the Defendant had knowledge, real or constructive, of a claim by the Class
or the Subclasses to Treaty and/or Aboriginal rights to hunt and harvest in traditional
Mi'kmaq hunting grounds throughout Nova Scotia, and in particular on Cape Breton
Island, under s. 35 of the Constitution Act, 1982 and/or the Treaties of 1725, 1752, and/or
1760/1761, such as to give rise to a duty on the part of the Defendant to consult
members of the Class through their chosen representative, the Native Council of Nova
Scotia;

If the answer to common issue 2 is “yes”, whether the Defendant, in making and
implementing the decision to accept only federal Indian status cards linked to Nova
Scotia Indian Act bands for the purposes of harvesting renewable resources under
provincial jurisdiction, breached its duty to consult with the Class and/or the
Subclasses, through their chosen representative, the Native Council of Nova Scotia,
and failed to uphold the honour of the Crown;

Whether the members of the Class or the Subclasses have the right to hunt and harvest
in traditional Mi'’kmaq hunting and fishing grounds throughout Nova Scotia, and in
particular on Cape Breton Island, under the Treaties of 1725, 1752, and/or 1760/1761,
or pursuant to their Aboriginal rights as recognized and affirmed by s. 35 of the
Constitution Act, 1982; | |

If the answer to common issues 3 or 4 is “yes”, whether the Defendant, in making and
implementing the decision to accept only federal Indian status cards linked to Nova
Scotia Indian Act bands for the purposes of harvesting renewable resources under
provincial jurisdiction, infringed the rights of the Class or the Subclasses under s. 35
of the Constitution Act, 1982;

Whether the Defendant, in making and implementing the decision to accept only
federal Indian status cards linked to Nova Scotia Indian Act bands for the purposes of
harvesting renewable resources under provincial jurisdiction, infringed the rights of
the members of the Class to equal protection and equal benefit of the law without
discrimination, under s. 15 of the Canadian Charter of Rights and Freedoms;
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10.

If the answer to common issue 5 or 6 is “yes”, whether damages to the Class are a just
and appropriate remedy under section 24 of the Canadian Charter of Rights and Freedoms
or, by analogy, for a breach of rights under s. 35 of the Constitution Act, 1982;

If the answer to common issue 7 is “yes”, can the Court make an aggregate assessment
of the damages suffered by the Class and/or the Subclasses?

If the answer to commuon issue 8 is yes, in what amount; and

If the answer to common issue 5 or 6 is “yes”, whether the court should grant other
remedies, including declaratory relief and an order that the Defendant revert to
recognizing ATRA Passport holders on the same basis as holders of federally-issued
status cards linked to Nova Scotia Indian Act bands for the purposes of harvesting
renewable resources under provincial jurisdiction, as was the case up to August 2017.
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