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[1]  The appellant appeals from the decision of the motions court judge refusing certification
of a proposed class proceeding seeking restitutionary, declaratory and injunctive relief based on
the allegation that the respondent has received interest on cash advances in violation of
5.3477(1)(b) of the Criminal Code, R.S.C. 1985, c. C-46.

[2] The motions court judge held that the proposed issues relating to the restitutionary claims
were not common within the meaning of the Class Proceedings Act, 1992, S.0. 1992, ¢.6, (the
Act) and while there were common issues relating to the claims for declaratory and injunctive
relief, a class proceeding was not the preferable procedure for resolving these claims.
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THE FACTUAL BACKGROUND

[3]  The appellant was a customer of the respondent bank and held an MBNA Platinum Plus
MasterCard. He used his credit card to take two cash advances, one in April and one in May
2003. The cash advances were in the total amount of $201.50 and $101.50 (including automated
bank machine service charges) respectively. He repaid the respondent the advances within a few
days on both occasions.

(4] The relationship between the respondent and its customers is governed by a cardholder
agreement, which states:

Interest

You and we confirm and agree that interest, fees, charges, and other
amounts payable under this Agreement are not intended to, and shall not
exceed the maximum rate or amount permitted by law. Payments, to the
extent they exceed such maximum rate or amount, are not required by
this Agreement. You agree that payment of any interest charge,
transaction fee, Account Fee, or other fee or charge assessed to your
account from time to time exceeding such maximum rate or amount
arises from your voluntary actions, which are wholly within your control
and are not compelled by us or by the occurrence of any determining
event set out in this Agreement. You also agree that credit is advanced
on each respective transaction date notwithstanding any arrangement
permitting later payment under this agreement. You further agree to
operate your account in such a manner (including without limitation by
maintaining sufficient balances within your credit limit) that interest,
fees, charges, and other amounts payable under this Agreement will not
exceed any such maximum rate or amount. Calculation in respect of the
foregoing shall take into account a period of not less than one year. In
the case of any allegation by you that such maximum has been exceeded,
a certificate deciding the issue from a Fellow of the Canadian Institute of
Actuaries satisfactory to us and retained at your expense, based on
generally accepted actuarial practices and principles, shall be conclusive
between you and us on the issue.

[51 Section 347(1) of the Criminal Code reads, in part:

347.(1) Notwithstanding any Act of Parliament, everyone who

(a) enters into an agreement or arrangement to receive interest at
a criminal rate, or

(b) receives a payment or partial payment of interest at a
criminal rate, is guilty of
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(c) an indictable offence and is liable to imprisonment for a term
not exceeding five years, or
(d) an offence punishable on summary conviction and is liable
to a fine not exceeding twenty-five thousand dollars or to
imprisonment for a term not exceeding six months or to
both.

(2) In this section,

“credit advanced” means the aggregate of the money and the
monetary value of any goods, services or benefits actually
advanced or to be advanced under an agreement or
arrangement .,

“criminal rate” means an effective annual rate of interest
calculated in accordance with generally accepted actuarial
practices and principles that exceeds sixty per cent on the
credit advanced under an agreement or arrangement. ..

“interest” means the aggregate of all charges and expenses,
whether in the form of a fee, fine, penalty, commission or
other similar charge or expense or in any other form, paid or
payable for the advancing of credit under an agreement or
arrangement, by or on behalf of the person to whom the
credit is or is to be advanced ...

(3) Where a person receives a payment or partial payment of
interest at a criminal rate, he shall, in the absence of evidence to
the contrary, be deemed to have knowledge of the nature of the
payment and that it was received at a criminal rate. ..

16] Actuaries retained by both parties calculated the effective annual interest rate for the
payments received by the respondent and found that they were greater than 60%.

[71  There is no dispute that cardholders may repay any amount owing on their cardholder
accounts at any time, subject to the contractual obligation to pay the minimum payment in each
billing cycle, and subject to the respondent’s discretion to require immediate payment in full in
limited circumstances. Cardholders have the right to repay their debts promptly and thereby
avoid incurring additional interest charges.

[8] The respondent charges a transaction fee for various services, including cash advances
obtained using the respondent’s credit card. At the applicable time, the transaction fee charged
on cash advances of less than $750.00 was $7.50.
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[9]  Itis not disputed that any fixed transaction fee charged on a cash advance carries the
possibility of exceeding the criminal rate. In addition, there is no flat fee that could be charged,
which would guarantee that all cash advances will have an effective annual interest rate at less
than 60% if repayment is made on the next day, as permitted under the agreement.

[10] The respondent’s actuary found, for example, that if the appellant had repaid his cash
advance of $101.50 according to the minimum amounts required under the agreement rather than
in six days, the effective annual interest rate would have been 38.8%.

[11] The respondent contends that where there is both a flat fee and periodic interest, the faster
one pays, the greater is the effective annual rate of interest, but the total dollars of interest paid is
less.

[12]  On behalf of the proposed class, the appellant alleges that the respondent is in breach of
the terms of the agreement, as it has received funds that are not payable (ie., all amounts payable
in excess of the criminal rate), but it has failed to credit such excess payments to the cardholder
accounts. He seeks a refund to the class of all such overpayments.

[13] The appellant also alleges that the respondent has received payments of interest in
contravention of 5. 347(1)(b) of the Criminal Code and has been thereby unjustly enriched. He
seeks restitution of that illegal interest for the class.

THE DECISION OF THE MOTIONS COURT JUDGE

[14]  In his reasons, the motions court judge found that the appellant deliberately set out to
create a transaction that resulted in his paying an effective rate of interest in excess of 60%. He
determined that by making earlier repayments at an effective annual rate in excess of 60%, the
appellant actually paid less to the bank than if he had made only the minimum payments at a rate
of less than 60%.

[15] He stated that, with the possible exception of the factual issues relating to the motivation
of the appellant and to appropriate actuarial assumptions, it seemed unlikely that there would be
facts in dispute in connection with the appellant’s claims. He defined the principal issue as
follows:

The principal issue relates to the interpretation of section 347 and, in
particular, the scope and possible application of the principle in Nelson v.
C.T.C. Mortgage Corp. (1984), 16 D.L.R. (4th) 139 (B.C.C.A)),
affirmed, [1986] 1 S.C.R. 749 that has been said to protect the lender
from incurring liability under the section “in circumstances that are
beyond its control”: Delgader Construction Co. v. Dancorp
Developments Limited, [1998] 3 S.C.R. 90 (“Dancorp’), at page 108;
Garland v. Consumers Gas Company Limited, [1998] 3 S.C.R. 112.
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In holding that that the threshold question was whether payments of
excess interest on advances obtained pursuant to the cardholder
agreement were necessarily to be considered voluntary, he stated that this
is essentially a question of law, as it requires an elucidation of the
definition provided in Nelson, as analyzed and explained in Dancorp and
Garland.

[16] He then dealt with the requirements for certification as set out in s. 5(1) of the Act, which
reads:

5.(1) The court shall certify a class proceeding on a motion under section
2,3 or4if,

(a) the pleadings or the notice of application discloses a cause of
action;

{(b) there is an identifiable class of two or more persons that would
be represented by the representative plaintiff or defendant,

(c) the claims or defences of the class members raise common
issues;

(d) a class proceeding would be the preferable procedure for the
resolution of the common issues; and

(e) there is a representative plaintiff who,

(i) would fairly and adequately represent the interests of the
class,

(ii) has produced a plan for the proceeding that sets out a
workable method of advancing the proceeding on behalf
of the class and of notifying class members of the
proceeding, and

(iii) does not have, on the common issues for the class, an
interest in conflict with the interests of other class
members.

[17]  Applying the requirements of s. 5(1)(a) of the Act, he found that the claim for breach of
contract based on the provision regarding interest in the cardholder agreement had been
sufficiently pleaded and disclosed in the statement of claim. In his analysis, he noted:

[31] This rather desperate piece of legal drafting in the defendant’s
standard contract indicated that it was aware of the possibility that
payments might be made under the agreement in excess of the maximum
amount permitted by law...

[32] ...The meaning, and the implications, of the provision in the
agreement could not have been intelligible — let alone comprehensible —
to the vast majority of cardholders who, unlike the plaintiff lack the
actuarial knowledge required to calculate the criminal rate.
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[18] With respect to s. 5(1)(b) of the Act, the motions court judge restated the proposed
definition of the class as “all persons in Canada who, at any time before the date [or the last of
the dates] on which notice of certification is given pursuant to the order of this Court, hold or
have held, an MBNA credit card on which cash advances could be obtained”.

[19] The appellant had proposed 12 common issues under s. 5(1)(c) of the Act, which were
stated as follows:

(a) is the cash advance transaction fee “interest” for the purpose of
calculating the effective annual interest under s. 347 of the
Criminal Code;

(b) in what circumstances does MBNA charge interest at a rate in
excess of an effective annual interest rate of 60%;

(c) in what circumstances does MBNA receive interest at a rate in
excess of an effective annual interest rate of 60%;

(d) did MBNA receive interest at a rate in excess of 60%, and if so,
how much;

(e) if so, is MBNA required to pay to the class, as restitution, the
transaction fees it received from the class, or alternatively, the
interest it has received from the class that exceeds an effective
annual interest rate of 60% interest;

(f) is the cash advance transaction fee incurred voluntarily by the
class, so as to give rise to a defence of “voluntariness” to the
allegation that the interest received by MBNA cxceeds the
maximum permitted by s. 347 of the Criminal Code of Canada,

(g) do the class members pay the cash advance transaction fee
voluntarily, so as to give rise to a defence of “voluntariness” to
the allegation that the interest received by MBNA exceeds the
maximum permitted by s. 347 of the Criminal Code of Canada,

(h) are the terms of the paragraph headed “Interest” of the cardholder
agreement a bar to the class action;

(i) has MBNA breached its contracts with the class by making
interest payable that exceeds an effective annual rate of 60%,
within the meaning of s. 347 of the Criminal Code;

(j) has MBNA breached its contracts with the class by failing to
credit their accounts with the interest it has received that exceeds
an effective annual rate of 60%;

(k) do provincial statutes of limitations have any application to
claims of unjust enrichment flowing from interest charged or
received in contravention of s. 347 of the Criminal Code; and

(1) is the class entitled to punitive damages?

[20]  The respondent took the position that while there was some relationship between the
causes of action pleaded, several of the issues could only be decided on an individual basis. In
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addition, because of the nature and difficulty of the factual findings that would remain to be
decided individually, a resolution of the others would not significantly advance the proceedings.

[21] The motions court judge did not see why common issues relating to the claims for
declaratory and injunctive relief could not be framed in a manner that would not require a
consideration of the details of the transactions of each class member and the amounts of excess
interest paid by each. He suggested that those common issues might be formulated as follows:

1. Has MBNA received interest in excess of an effective annual rate of
60% on cash advances made under agreements or arrangements with
class members?
2. If so, were, and are, class members entitled to withhold payment of
such excess interest:

(a) because MBNA’s receipt of such excess interest would be in
violation of s. 347 of the Criminal Code; or

(b) pursuant to such agreements or arrangements?
3. Should MBNA be enjomed from charging, or receiving and not
crediting, excess interest in the future?
4. Should the class be awarded punitive damages against MBNA?

[22] With respect to the common issues directed solely at the rights of class members to
restitution, the motions court judge determined that they would not advance the proceeding
sufficiently in view of the likelihood that it would be necessary to review the transactions of each
individual cardholder in order to identify those who paid interest at a criminal rate, the amount of
such payments, and the variables that affected the rate in each case.

[23] He stated that, on the record before him, the possibility that an appropriate electronic
system could be developed on the basis of the information in MBNA'’s records, without separate
examination of every credit card account, was entirely conjectural.

[24] He questioned whether such a system could identify cases where the interest paid was
less than what would have been payable if the cardholder’s amounts and timing of repayments
had been such that the effective annual rate did not exceed 60%. The question whether the
respondent was unjustly enriched in any case could be affected by such a disparity in and by
itself. Voluntariness might similarly be relevant to that question and not confined to an
application of s. 347(1)(b) of the Criminal Code.

[25] He considered the problem of managing efficiently the process of examining several
million transactions of a very large number of cardholders and the expense in doing so, in the
absence of any evidence that the amounts of excess interest paid by cardholders were likely to be
considerable in a significant number of cases. Counsel for the appellant conceded that the
amount of excess interest was not likely to exceed $7.50 (plus periodic interest on that amount)
with respect to any one transaction.
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[26] Of significance is his finding that the respondent had a potential defence to the
appellant’s claim that it does not apply to the claims of many, if any, other class members.

[27] The motions court judge ultimately held that the appellant had not discharged the onus of
providing a sufficient evidentiary basis for a conclusion that a resolution of common issues
relating to the restitutionary claims would advance the determination of those claims

significantly.

[28] He found no evidence to suggest that, even if an appropriate electronic system were
developed, the benefits to class members would outweigh the costs they would incur in
establishing their individual claims. Thus he could not find that access to justice was likely to be
improved by certification of the restitutionary claims.

[29] With respect to the preferable procedure requirement under s. 5(1)(d) of the Act, he held
that the appellant had failed to establish that a class proceeding was the preferable procedure for
resolving the common issues and he would have reached the same conclusion even if there were
acceptable common issues relating solely to the restitutionary claims.

[30] Regarding behavioural modification, he found that there was no evidence that the
respondent had ceased to receive payments calculated as set out in the statement of claim.
Further, there was evidence that other credit card issuers received payments calculated in a
similar manner.

[31] The motions court judge noted that if declaratory and injunctive relief were granted, the
respondent would be compelled to make changes to its credit practices to eliminate fees of fixed
amounts or to establish a minimum amount for advances and restrict the options previously
available to cardholders with respect to the amounts and timing of repayments. There was
evidence that in cases where the consumer might have chosen to take a smaller cash advance or
to repay it more quickly, the effect of such restrictions would be to require customers to pay
more in total interest than they would otherwise have paid.

[32] He added that prosecutions under section 347 require the consent of the Attorney-General
of Canada and there was no evidence that such consent had been given or contemplated.

[33] With respect to s. 5(1)(e) of the Act, the motions court judge stated that there was
evidence in the record from which it could be inferred that the appellant, an experienced
professional engineer with a specialty in computer programming and financial analysis,
deliberately orchestrated transactions that he knew, and intended, would give rise to criminal
rates of interest. However, he was not prepared to make findings on the merits of the appellant’s
claims on a procedural motion to certify.
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[34] Subject to the requirements of a workable litigation plan and the considerations to which
he referred in connection with the preferable procedure, he stated that he would find the
appetlant to be an appropriate representative of the class.

STANDARD OF REVIEW

[35] In Caromv. Bre-X Minerals Ltd. (2000), 51 O.R. (3d) 236 at 247-248, MacPherson JA.,
writing for the Court of Appeal, stated that judges assigned to hear certification motions
“develop an expertise which should be recognized and respected by appellate courts.”

[36] Our court has recently affirmed the deference owed to a judge’s decision on a
certification motion in Moyes v. Fortune Financial Corp. (2003), 67 O.R. (3d) 795 (Div. Ct.) at

paras. 3 and 4:

[3] This court owes deference to the decision of the motions judge on the
following bases:

(a) that he is an acknowledged expert with vast experience in class
action matters, following such cases as Anderson v. Wilson (1999),
44 O.R. (3d) 673, 175 D.L.R. (4th) 409 (C.A.), at p. 677 O.R,, and
Carom v. Bre-X Minerals Ltd (2000), 51 O.R. (3d) 236, 196
D.L.R. (4th) 344 (C.A)), at p. 248 O.R., reflecting our Court of
Appeal’s emphatic direction that an appellate court’s intervention
should be restricted to matters of general principle; and

(b) the broader deference obligation in such cases as 4lgoma Steel Inc.
v. Union Gas Ltd. (2003), 63 O.R. (3d) 78,39 CB.R. (4th) 5
(C.A.), Equity Waste Management of Canada Corp. v. Halton Hills
(Town) (1997), 35 O.R. (3d) 321, 40 M.P.L.R. (2d) 107 (C.A.), and
Housen v. Nikolaisen, [2002] 2 S.C.R. 235, 211 D.L.R. (4th) 577.

We follow these principles here.

[4] Whether any member of this panel would likely have dealt with the
certification matter in the way in which the motions court judge dealt
with it is not the issue. That is not what deference is all about. If it were
otherwise, the principle would play no real part in the judgmental and
analytical process. In effect, what is complained of here, and what is at
the heart of this appeal, is an invitation to second-guess the weight to be
assigned to the various and sometimes competing elements of the
evidence and to change the court’s opinion over the weight to be assigned
to the underlying facts, as those phrases are to be found in Housen, at
para. 23...



- Page 10 -

[37] The question on appeal is whether the motions court judge proceeded on a wrong legal
basis or abused his discretion in the legal sense of the word or erred on a matter of general

principle.

ANALYSIS
(a) Section 347(1)(b) of the Criminal Code

[38] Section 347(1)(b) of the Criminal Code creates an offence for the receipt of interest at a
criminal rate, which is an effective rate of interest calculated in accordance with generally
accepted actuarial practices and principles that exceeds 60% on the credit advance under an
agreement or arrangement.

[39] In Garland, at para. 58, Major J., referring to Nelson and Dancorp, reviewed the general
principles governing the interpretation of s. 347(1)(b) of the Act:

(1) Section 347(1)(b) should be broadly construed. Whether an
interest payment violates s. 347(1)(b) is determined as of the time
the payment is received. For the purposes of s. 347(1)(b}, the
effective annual rate of interest arising from a payment is
calculated over the period during which credit is actually
outstanding,

(3) There is no violation of s. 347(1)(b) where a payment of interest at
a criminal rate arises from a voluntary act of the debtor, that is, an
act wholly within the control of the debtor and not compelled by
the lender or by the occurrence of a determining event set out in the
agreement.

[40] The respondent contends that the voluntariness principle is an integral part of determining
whether a violation of s. 347(1)(b) has occurred. The consumer chooses the amount of the cash
advance and the terms of repayment. It is the position of the respondent that the appellant did
not have a debt that was due and there was no requirement to pay when he did. The payment
was voluntary, because the determining event was within his control. Moreover, under the terms
of the cardholder agreement, the appellant was not obligated to repay the cash advance when he
did. He was only required to make monthly payments based upon a minimum monthly amount
defined in the agreement.

[41] The appellant takes the position that the voluntariness principle has no application in
circumstances where an agreement allows for the payment and receipt of interest in situations
that can give rise to the receipt of interest in excess of 60%. The appellant asserts that it is the
respondent who controls the terms of its agreement and therefore bears the risk that payments
received in accordance with its terms will result in receipt of interest at a criminal rate.
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{42] The evidence is that one of the problems in calculating an interest rate on a cash advance
transaction is that the actual repayment is influenced by other transactions on the credit card.
While it is possible to isolate a cash advance in theory and determine the effective annual interest
rate, to do so would require assumptions about how any other transactions affect the repayment

amounts.

[43] Inmy view, the motions court judge did not err when he determined that the threshold
legal question that may determine the outcome of the litigation is whether payments of excess
interest on advances obtained pursuant to the cardholder agreement are necessarily to be

considered voluntary.

(b) Do the Restitutionary Claims Raise Common Issues?

[44] The common issue criterion obliges the class representative to establish an evidentiary
basis for concluding that the criterion has been met. In Cloud v. Canada (Attorney General)
(2004), 73 O.R. (3d) 401 (C.A.), leave to appeal to S.C.C. denied, May 12, 2005, Goudge J.A.

stated, at paras. 49 to 51:

[49] ...McLachlin C.J.C. put it this way in Hollick, supra, [Hollick v.
Toronto (City), [2001] 3 S.C.R. 158] at para. 25: “In my view, the class
representative must show some basis in fact for each of the certification
requirements set out in s. 5 of the Act, other than the requirement that the
pleadings disclose a cause of action.”

[50] Hollick also makes it clear that this does not entail any assessment of
the merits at the certification stage. Indeed, on a certification motion the
court is ill equipped to resolve conflicts in the evidence or to engage in
finely calibrated assessments of evidentiary weight. What it must find is
some basis in fact for the certification requirement in issue.

[51] Hollick also explains the legal test by which the common issues
requirement is to be assessed. After dealing with the identifiable class
factor, the Supreme Court addressed this question, at para. 18:

A more difficult question is whether “the claims...of the class
members raise common issues”, as required by s. 5(1)(c) of the
Class Proceedings Act, 1992. As1wrote in Western Canadian
Shopping Centres [Western Canadian Shopping Centres Inc. v.
Dutton, [2001] 2 S.C.R. 534), the underlying question is “whether
allowing the suit to proceed as a representative one will avoid
duplication of fact-finding or legal analysis”. Thus an issue will be
common “only where its resolution is necessary to the resolution of
each class member’s claim” (para. 39). Further, an issue will not
be “common” in the requisite sense unless the issue is a
“substantial...ingredient” of each of the class members’ claims.
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[45] The motions court judge considered the proposed common issues in the context of
whether resolution would move the litigation forward to a sufficient degree to justify
certification; whether it was a substantial ingredient of each class member’s claim, and whether
resolution of the proposed common issues would significantly advance the litigation.

[46] He found that issues relating to the restitutionary claims were manifestly individual. Asa
result, the question whether each potential class member’s class advance transaction potentially
violated the subsection would have to be analyzed individually, involving the accounts of several
million cardholders.

[47] More particularly, every cash advance transaction and its surrounding circumstances
would have to be reviewed in order to determine whether interest at an effective annual rate in
excess of 60% was received by each cardholder, the quantum of such excess in each case,
whether that receipt arose as a result of a voluntary act and whether, ultimately, the test for
unjust enrichment in each case could be established.

[48] On the record before the court, it was apparent that individual issues would remain to be
decided before the liability of the respondent to any class members could be ascertained. In my
view, the motions court judge made no palpable and overriding error in his analysis of whether
there were any issues the resolution of which would be necessary to resolve each class member’s
claim and which could be said to be a substantial ingredient to those claims.

[49] 1 find that the appellant failed to demonstrate that a common trial would adjudicate a
substantial part of each class member’s claims and thus failed to meet the commonality
requircment regarding the restitutionary claims.

(c) Is a Class Proceeding the Preferable Procedure?
(i) Restitutionary Claims

[SO]  Under s. 5(1)(d) of the Act, it is essential to assess the importance of the common issues
in relation to the claim as a whole. The question is whether, viewing the common issues in the
context of the entire claim, their resolution will significantly advance the action (Cloud, at para.
76).

[51] The preferability inquiry should be conducted through the lens of the three principal
advantages of class actions — judicial economy, access to justice, and behaviour modification
(Hollick, at para. 27).

[52] In Hollick, at para. 28, McLachlin C.J.C. held that the term “preferable” was meant to be
construed broadly and capture two ideas: first, the question of whether or not the class
proceeding would be a fair, efficient and manageable method of advancing the claim and second,
the question of whether a class proceeding would be preferable to other procedures such as
joinder, test cases, consolidation and so on.
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[53] Further, she endorsed the importance of adopting a practical cost-benefit approach and to
consider the impact of a class proceeding on class members, the defendants, and the court.

[54] The appellant attacks the preferability finding and asserts that it is not in accordance with
the requirements set out in Hollick. The test was aptly put by Winkler J. in Caputo v. Imperial
Tobacco Ltd. (2004), 236 D.L.R. (4th) 348 (8.C.].) at para. 62:

[62] To paraphrase McLachlin C.J., a two-part test is to be applied on a
preferable procedure determination. As such, it is not enough for the
plaintiffs to establish that there is no other procedure which is preferable
to a class proceeding. The court must also be satisfied that a class
proceeding would be fair, efficient and manageable. Both parts of the
test must be considered in the context of the three goals of the CPA,
judicial economy, access to justice and behavioural modification.

[55] The appellant submits that the motions court judge made a fundamental error in principle
when he allowed himself to be drawn into speculation regarding the possible outcome of the
litigation and in particular, possible changes to its lending practices if the action was successful,
rather than weighing alternative procedures that might be available to prosecute the claim.

[56] The appellant relies on the evidence of its actuary that a workable solution could be
created to develop an electronic system to identify members of the proposed class. The affidavit
of Alan Stewart, a principal at the forensic accounting firm Kroll Lindquist Avey Co. (Kroll),
states that there has not been sufficient disclosure in respect of the respondent’s systems to
satisfy Kroll as to the accuracy and completeness of the respondent’s assertions that it cannot
determine, on an automated basis, the effective annual interest rate received for each cash
advance transaction.

[57] Stewart maintains that Kroll would need to perform, with the cooperation and assistance
of the respondent’s staff, various inquiries of the respondent’s systems and conduct interviews
with of the respondent’s staff, in order to satisfy themselves as to the accuracy and completeness
of the respondent’s assertions.

[58] Stewart opines that “it is likely, if these steps were taken, Kroll would be able to
determine if it is possible to identify the potential class members, and if so, to devise a system to
do so”.



- Page 14 -

[59] Inmy view, the motions court judge did not commit a palpable error in his finding that
the possibility that an appropriate electronic system could be developed was entirely conjectural.
On the evidentiary record proffered in support of the motion, the appellant failed to satisfy the
onus that a class proceeding would be fair, efficient and manageable. In addition, he failed to
establish that an appropriate electronic system could be developed to efficiently manage the
process of examining several million transactions.

[60] In Chadhav. Bayer Inc. (2003), 63 O.R. (3d) 22 (C.A.) at 56, Feldman J.A. held, in
respect of 1.1 million potential plaintiffs, that if individual trials were needed to establish loss
and therefore liability, the action would be unmanageable. Given the circumstances surrounding
a minimum of 8 million transactions that would need to be reviewed individually, it is equally
clear that this action would be unmanageable.

[61] Further, the motions court judge properly recognized the relevance of a practical cost-
benefit approach to the issues, citing a passage in the Ontario Law Reform Commission Report
on Class Actions (Toronto: Ministry of the Attorney General, 1982), p. 413 as follows:

Where the legal fees and disbursements incurred in the prosecution of a
class action are likely to exceed the amount that would be recovered,
then, clearly, a question of the utility of the action would arise.

[62] Taking into account that the appellant did not present any evidence of the cost of the
substantive review and also conceded that the individual claims were unlikely to exceed $7.50,
the motions court judge concluded:

[57] ...There is no evidence to suggest that, even if an appropriate
electronic system were developed, the benefits to class members would
outweigh the costs they would incur in establishing their individual
claims. In such circumstances, I cannot conclude that access to justice is
likely to be improved by certification in respect of the restitutionary
claims.

[63]) 1 find that he committed no error in principle in concluding that the appellant had failed
to present sufficient evidence to suggest that the benefits to class members would outweigh the
costs or that a class action would serve the interests of access 1o justice. I also find that he did not
commit any error in finding that the requirement to assess each potential class member’s
individual circumstances would not achieve judicial economy.

[64] As Rosenberg J.A. held, in Kumar v. Mutual Life Assurance Co. of Canada (2003), 226
D.L.R. (4th) 112 (Ont. C.A.) at paras. 52 and 53:

[52] Many of the comments made by the court in Hollick are applicable
to this case. Although class actions will be allowable even where there






