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Court File No. 02-CV-234964 CP

ONTARIO
SUPERIOR COURT OF JUSTICE

) THURSDAY, THE 15™ DAY OF
) JUNE, 2006

)

THEW VEZINA, EILEEN MORRISON, KEN WILSON,
LINDA SILMER and ATTILA NAGY

Plaintiffs
-and -
LOBLAW COMPANIES LIMITED and JOHN DOE and
LOBLAWS SUPERMARKETS LIMITED
Defendants

Proceedings under the Class Proceedings Act, 1992

ORDER

THIS MOTION, made by the Plaintiffs for approval of a settlement reached

between the parties, was heard this day at 361 University Avenue, Toronto, Ontario;

ON RE;'ADING the Plaintiffs’ Motion Record, Factum and Authorities, and on
hearing the_ sub?n-i'ssion of counsel for the Plaintiffs and counsel for the Defendants, on
being advised that:

(@)  the Plaintiffs and Defendants consent to this Order:

(b)  the Bruneau Group consents to being appointed Administrator: and

(c)  the Children’s Lawyer does not oppose paragraphs 13 and 14 of this

Order;



1. THIS COURT ORDERS that the Proposed Settlement Agreement (the
“Settlement”) set out in the Loblaws Hepatitis A Class Proceedings Settlement
Agreement dated April 18, 2006 (a copy of which is attached hereto as Schedule 1)
and described in the Order for Directions dated April 4, 2006 and the Notice of
Certification and Proposed Settlement attached thereto (all of which is collectively
attached hereto as Schedule 2), is approved, and is fair, reasonable and in the best

interests of the Class Members.

2. THIS COURT DECLARES that the Settlement Agreement, in its entirety
(including its preamble, appendices and definitions), forms part of this Order and is
binding upon the Representative Plaintiffs and all Class Members who do not opt out of

the Class in accordance with the Notice, and upon the Defendants.

3. THIS COURT ORDERS that the Bruneau Group shall be and is hereby

appointed Claims Administrator for this proceeding and the Settlement.

4, THIS COURT ORDERS that, pursuant to the Class Proceedings Act, 1992, (the
“Act’) the Court shail supervise the implementation of the Settlement, the execution of
this Order, and the administration, operation of, and distribution of the Settlement.
Without limiting the generality of the foregoing, the Court may issue orders in such form
as are necessary to implement and enforce the provisions of the Settlement and this

Order.

5. THIS COURT ORDERS that the Class Members shall be notified of this Order

and the approved Settlement in the following manner:



(@) the Defendants shall advertise on or before July 27, 2006, a notice
generally in the form of the notice appended hereto as Schedule “3” (the
“ Foronro STA% ovit *
“Notice”), by publishing it once in each of-ﬂweLToronto Sun newspapeo’;nd
the Globe and Mail newspaper and each such publication shall be at least

Y4 page in size;

(b)  on or before July 27, 2006, the Claims Administrator shall mail a copy of
the Notice by regular pre-paid mail to each individual in the TPH Database
(as defined in the Settlement) for whom a mailing address is available in

the TPH Database;

(c)  onorbefore July 27, 2006, Class Counsel shall mail, either by regular pre-
paid mail or by electronic mail, a copy of the Notice to those Class
Members who have contacted Class Counsel and for whom Class

Counsel has a mailing address; and

(d) Class Counsel shall post the Notice on the class action website

www.loblawsclassaction.com on or before July 27, 20086.

6. THIS COURT ORDERS that the costs associated with the publication of the
Notice as set out in paragraphs 5(a) and (b) above, shall be paid by the Defendants as
the costs are incurred, and the costs associated with the publication of the Notice as set

out in paragraphs 5(c) and (d) shall be borne by Class Counsel.
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7. THIS COURT DECLARES that the publication of the Notice in the manner
described above satisfies the requirements of section 19 of the Class Proceedings Act,

1992

8. THIS COURT ORDERS that the Deadline defined in the Settlement shall be

October 31, 2006.

9. THIS COURT ORDERS any Class Member may opt out of the Settlement and
the class proceeding by delivering an opt-out notice in the form attached hereto as
Schedule 4 to the Claims Administrator and that an opt-out notice shall only be valid
and enforceable if (i) it is clearly post-marked no later than the Deadline, or (ii) it is
received by the Claims Administrator by regular mail, delivery or fax not later than 5:00
p.m. Eastern Standard time five days after the Deadline. No one may opt out a minor

without permission of the Court, with notice to the Children’s Lawyer.

10.  THIS COURT ORDERS that any Class Member seeking compensation in
accordance with the Settlement shall file a Claim Form in the form attached hereto as
Schedule 5, with the Claims Administrator (i) electronically through the website
established by the Claims Administrator or (i) by fax, by regular mail, or by delivery to
the Claims Administrator and that a claim shall only be valid if it is (i) clearly postmarked
no later than the Deadline, or (ii) received by the Claims Administrator not later than

9:00 p.m. Eastern Standard time five days after the Deadline.

11. THIS COURT ORDERS thatLopt out forms or claim forms filed with the Claims

Administrator after the timelines stipulated in this Order shall be null and void and of no

force or effect.



12. THIS COURT HEREBY enjoins anyone from submitting a claim form which he or

she knows contains a false statement of fact.

13.  THIS COURT ORDERS that, in respect of compensation that is payable under
the Settlement to an Immunized Person (as defined in the Settlement) who is a minor,
the Claims Administrator shall make such payment to the person’s parent or legal

guardian as stated on the Claim Form.

14. THIS COURT ORDERS that, in the event that there is an Infected Person (as
defined in the Settlement) who is a minor, and a settlement of his or her claim
("individual settlement”) is reached during the mediation/arbitration process described in
the Settlement, the individual settlement shall be subject to court approval and such
approval shall be sought pursuant to the court's on-going jurisdiction to supervise and

implement this Settlement, as stipulated in paragraph 4 of this Order.

15.  THIS COURT ORDERS that the Defendants through the Claims Administrator
shall make such payments to Qualified Claimants (as defined in the Settlement) as are

required under the Settlement.

16.  THIS COURT ORDERS that any Class Member who does not opt-out of the
Settlement and this proceeding will be enjoined and barred from bringing or prosecuting
any of the Settled Claims, as defined in the Settiement, as against any Released

Person, as defined in the Settlement.



17.  THIS COURT ORDERS that the Settlement is binding on all the parties and on
all Class Members who do not opt-out of the Settlement and this proceeding in

accordance with this Order.

18. THIS COURT ORDERS that in accordance with section 32(2) of the Act, the
contingency arrangement respecting fees and disbursements made between the
representative plaintiffs and their legal counsel (“Class Counsel!”), signed by the
representative plaintiffts and collectively annexed as Schedule 6 hereto, are hereby
approved and that tht‘e‘ fees, GST and disbursements of Class Counsel are fixed at
$700,000 (which sum mg*l‘y‘and all costs awards made in this proceeding to
date), and shall be paid by the Defendants to Paliare Roland Rosenberg Rothstein LLP,

in trust within 30 days of this Order.

19.  THIS COURT ORDERS that Class Counsel may pay the sum of $2,100 to the
Representative Plaintiff, Matthew Vezina, to compensate him for his time spent on this

matter.

20.  THIS COURT ORDERS that the action is hereby dismissed, without costs.

o,
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SECTION I: RECITALS

1.1 Whereas:

A. The Action has been cerlified as a class proceeding and notice shall be given to
the Class in accordance with this Agreement;

B. Matthew Vezina, Eileen Morrison, Ken Wilson, Linda Silmer and Attila Nagy have
been appointed by the Certification Order as the Representative Plaintiffs for the Class;

C. The Defendants deny and continue to deny any wrongdoing or liability of any
kind to any Class Member, and have raised numerous affirmative defences:

D. On behalf of the Class, Class Counsel have conducted good faith, arm’s-length
settlement negotiations with the Defendants and Defendants' Counsel. Based upon an
analysis of the facts and the law applicable to the Class Members' claims, and taking
into account, among other things, the extensive burdens and expense of litigation,
including the risks and uncertainties associated with protracted trials and appeals, as
well as the fair, cost-effective and assured method of resolving Class Members’ claims
provided by this Agreement, the Representative Plaintiffs for this Class, with the benefit
of advice of Class Counsel, have concluded that this Agreement provides substantial
benefits to the Class and is fair, reasonable, adequate and in the best interests of the

Class;

E. The Defendants similarly have concluded that, although they continue to deny
any wrongdoing or liability, they are committed to maintaining positive relations with
their present, future and former customers and therefore wish to resolve finally and
completely the pending and potential claims of the Class;

. The Parties by this Agreement intend to resolve, terminate and conclude any and
all Settled Claims under the terms of this Agreement, and further intend that the
Released Persons shall receive complete reieases and final peace from any and all
such Settled Claims on behalf of Settlement Class Members; and

G. The Parties agree that all Class Members shall have the right to opt-out and
therefore be excluded from the Settlement as provided in this Agreement;

NOW, THEREFORE, for value received, the Parties stipulate and agree, subject
to Court approval, that any and all Settled Claims shall be finally settled and resolved on
the terms and conditions set forth in this Agreement:

SECTION II: DEFINITIONS

2.1 As used in this Agreement, including the Recitals and Schedules hereto, in
addition to any definitions set out elsewhere in this Agreement, the following terms shali
have the meanings set forth below:



(a) Action means the action brought against the Defendants by the Plaintiffs
under the Class Proceedings Act, 1992, and filed in the Ontario Superior Court of
Justice under Court File Number 02-CV-234964 CP, and any and all appeals
from any decisions in that action;

(b) Agreement or Settlement Agreement means this Settlement
Agreement, including all Schedules attached hereto;

(c) Award means the payments made by the Claims Administrator to
Qualified Claimants;

(d) Business Day means any day except Saturday, Sunday or any other day
on which commercial banks in Ontario are authorized by law to close:

(e) Certification Order means the Decision of the Court released on May 16,
2005, certifying the Action as a class proceeding under the Class Proceedings
Act, 1992

(f Claimant means a person who submits a Claim Form to the Claims
Administrator on or before the Deadline;

(g) Claim Form means a form substantially in accordance with Schedule B to
this Agreement;

(hy  Claim Period means the time period between August 18, 2002 and
August 31, 2002;

(i) Claims Administrator means Bruneau Group Inc., 111-372 Rideau
Street, Ottawa, Ontario, KIN 1G7, the entity agreed to by the Parties and
appointed by the Court, to administer, manage and direct the processing and
payment of the Claimants’ claims for compensation under this Agreement;

(i) Class means the following persons:
LY

v
(a) All persons who shopped at theLgtore at any time between July 19,
2002 (or such other time as the Infected Employee became
infectious with Hepatitis A) and August 16, 2002 (or such other time
when the Store was disinfected) and/or who handled fresh or
prepared products from the produce section of the Store
("Produce”} and who contracted Hepatitis A (*Infected Persons”);

(b) All persons who contracted Hepatitis A from one of the Infected
Persons or from another Cross-Infected Person (“Cross-Infected

Persons™);

(c) All persons who were exposed to the risk of infection with Hepatitis
A as a result of:
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(i)  handling or consuming Produce:

(i} from coming into contact with a person who handied or
consumed Produce; or

(i} from coming into contact with an Infected Person or a Cross-
Infected Person,

and who were:
(i)  vaccinated against Hepatitis A ("lmmunized Persons”);

(i) received immune globulin against Hepatitis A (“Immunized
Persons”); or

(i)  attended at a physician’'s office to seek advice or treatment
in relation to the exposure to the risk of infection with
Hepatitis A from the Produce;

(d)  All living parents, grandparents, children, grandchildren, siblings
and spouses (within the meaning of section 61 of the Family Law
Act, R.5.0. 1990, c¢.F-3, as amended) of Infected Persons, Cross-
Infected Persons or Immunized Persons (“Family Law Claimants”).

(k) Class Counsel means the law firms of Paliare Roland Rosenberg
Rothstein LLP, and Koskie Minsky, LLP, who shall continue to act on behalf of
the Class with respect to all measures required to give effect fo this Agreement;

() Class Counsel Fees means the fees, disbursements, costs, cost awards,
taxes and any other charges of any kind, whether past, present or future, of
Class Counsel in reiation to the Action and this Settlement:

(m) Class Member means a person who is a member of the Class and
includes the Representative Plaintiffs;

(n)  Class Members List means a list of the names and last known addresses
of all Class Members known to Class Counsei and, with respect to Immunized
Persons, also includes the TPH Database;

(0)  Court means the Ontario Superior Court of Justice:

(p) Cross-Infected Person is as defined in the definition of "Class” above
(Article 2.1(j)b) herein);

(q) Deadline means the date that is 90 days after the first publication of the
Notice of Settlement or such other date that is agreed to by the Parties and
approved and fixed by the Court;

I



{r) Defendants mean Loblaw Companies Limited and Loblaws Supermarkets
Limited,;

(s) Defendants’ Counsel means the law firm of Stieber Berlach LLP;

(t) Defendants’ Store means the Loblaws grocery store located at 3671
Dundas Street West, Toronto, Ontario;

| (u)  Excluded Persons means

() all persons who, in accordance with the terms of this Agreement,
have properly executed and timely submitted (and not withdrawn)
an Opt-Out Form to the Claims Administrator;

(i) all previously settled individuals as described in paragraph 5.4 of
this Agreement;

(V) Final Order means the final order pronounced by the Court as described
in paragraph 3.1 of this Agreement;

(w)  Final Order Date means the date on which the Final Order is pronounced;

(x) Immunized Persons is as defined in the definition of "Class” above
(Article 2.1(j)}(c)Xii) and (iii) herein),

(y) Infected Persons is as defined in the definition of “Class” above (Article
2.1(j}¥a) herein),

(z) Injection means a vaccine against Hepatitis A or immune serum globulin;

(aa) Notice of Certification and Proposed Settlement means the form and
notice substantially in the form of Schedule C1 to this Agreement;

(bb) Notice of Settlement means the form and notice substantially in the form
of Schedule C2 to this Agreement;

(cc) Notice of Disallowance means the form and notice substantially in the
form of Schedule E to this Agreement;

(dd) Notice Plan means the plan for the dissemination of the Notice of
Certification and Proposed Settlement and Notice of Settlement, substantially in
accordance with Schedule D to this Agreement;

(ee) Opt-Out Form means the document substantially in the form of Schedule
A {o this Agreement,

(ffy  Parties mean the Representative Plaintiffs and the Defendants to this
Action;

Y



(gg) Plaintiffs mean the Representative Plaintiffs, collectively, and Plaintiff
means any of them;

(hh) Qualified Claimant means a Claimant who received an Injection or who
claims to have contracted Hepatitis A from the events described in the Action and
who submits a Claim Form that is property completed, supported with Supporting
Documentation if required, and verified by the Claimant's Solemn Declaration,
and who satisfies all of the requirements for receiving an Award or to proceed to
mediation under this Agreement;

(i) Released Persons means the Defendants and their predecessors,
successors, parents, subsidiaries, affiliates, and assigns, together with their past,
present and future officers, directors, employees, shareholders, representatives,
partners, attorneys, insurers, reinsurers, subrogees and assigns;

(i) Representative Plaintiffs means Matthew Vezina, Eileen Maorrison, Ken
Wilson, Linda Silmer and Attila Nagy, who were appointed by the Court in the
Certification Order as representative plaintiffs for the Class;

{(kk) Settled Claims means any claim, liability, right, demand, suit, matter,
obligation, damage, loss or cost, action or cause of action of every nature and
description, in law or in equity, that any Settlement Class Member has, had or
may have, whether known or unknown, accrued or which may hereafter accrue,
asserted or unasserted, latent or patent, that is, has been, could reasonably have
been or in the future might reasonably be asserted in the Action or in any other
action or proceeding in any other court or forum, regardless of legal theory, and
regardless of the type or amount of relief or damages claimed, against any of the
Released Persons arising from or in any way related to or connected with either
the announcement in August, 2002, that the Toronto Public Health Department
had identified a case of Hepatitis A in an employee of the Defendants’ Store who
handled and/or prepared fresh and ready-to-eat products which were offered for
sale to the public from the produce section of the Defendants’' Store, or any of the
matters in issue in the Action. Without limiting the foregoing, Settied Claims shal
include, with regard to the foregoing subject matter:

(i) any claims for breach of any duty imposed by law, by contract, or
otherwise;

(i) any claims based on negligence, vicarious liability, breach of
express or implied warranty, or breach of statutory duty;

(i)  any claims for emotional distress or mental anguish or anxiety or
loss of peace of mind or nervous shock; and

(iv)  any claims for punitive damages;

(n Settlement means the settlement described in this Agreement;



2.2

(mm) Settlement Class means the Class excluding the Excluded Persons;

(nn) Settlement Class Member means a person who is a member of the
Settlement Class;

(oo) Solemn Declaration means a declaration by a Claimant as to the truth of
the information provided in the Claimant's Claim Form and which declaration is
made with the understanding that if a Claimant submits a Claim Form knowing
that it contains false or incorrect information, the Claimant may be subject to the
Court’s power to punish for contempt of court, and may be subject to prosecution
for fraud under the Criminal Code of Canada;

(pp) Supporting Documentation means a letter from a Class Member's
health care provider confirming that the Class Member received an Injection
during the Claim Period or became infected with the Hepatitis A virus after
purchasing, handling or consuming or coming into contact with person who
purchased, handled or consumed fresh produce or prepared foods from the
Defendants’ Store between July 19, 2002-August 16, 2002 or such other
documentation as may be submitted by a Claimant and which satisfies the
Claims Administrator or the mediator/arbitrator that the Claimant is a Qualified

Claimant;
(qq) TPH means the Toronto Public Health Department;

(rr)  TPH Clinic means a public clinic organized and held by TPH between
August 18, 2002 and August 31, 2002 (inclusive), to provide Injections to
individuals who were exposed to the risk of contracting Hepatitis A;

(ss) TPH Database means the electronic list compiled by TPH pursuant to a
court order identifying all Immunized Persons who received an Injection at a TPH

Clinic.

Where the context so indicates or so requires, each defined term stated in the

singular includes the plural, and each defined term stated in plural includes the singular.
Where the context so indicates or requires, feminine pronouns and female references
include the masculine, and masculine pronouns and male references include the

feminine.

SECTION lit: THE APPROVAL HEARING

3.1

Promptly after execution of this Agreement, the Parties shall advise the Court of

this Agreement and shall initiate an application to the Court for the Final Order seeking,
among other things:

(a)  approval of this Agreement and the Settlement:
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(b) a declaration that this Agreement, including all Schedules, and the
Settlement described herein, is reasonable, fair and in the best interest of

the Class:

(c) approval of the Deadline, and, if requested by the Parties, to fix a specific
date as the Deadline;

(d)  adeclaration that any Class Member who has not opted out of the Class
by submitting a completed Opt-Out Form to the Claims Administrator on or
before the Deadline is bound by the terms of this Agreement;

(e) incorporation by reference of this Agreement into the Final Order:

() appointment of the Claims Administrator for the purpose of administering
this settliement in accordance with this Agreement;

(9) dismissing the Action, without costs, and, except to the extent that a Class
Member timely submits an Opt-Out Form in accordance with this
Agreement, such dismissal to be of the same force and effect as if such
order has been pronounced following a trial of this Action on the merits:

(h)  releasing the Released Persons from any and all Settled Claims of the
Settlement Class Members;

{i) enjoining each Settlement Class Member from submitting a Claim Form
which the Settlement Class Member knows contains false statement of

fact; and

() reserving the Court’s continuing exclusive jurisdiction over the Parties and
the Settlement Class Members, to supervise, construe and enforce this
Agreement in accordance with its terms, for the mutual benefit of ali
Parties.

3.2 Prior to, or concurrently with the Parties’ application for the Final Order, the
Plaintiffs shall bring a motion under Rule 30.10 for production of the TPH Database from
TPH, which the Defendants shall not oppose.

3.3  The Parties will use their due diligence and shall co-operate in order to secure
the appropriate court orders and approvals necessary to implement and give effect to
this Agreement.

SECTION IV: NOTICE TO CLASS

41  The Class shall be notified of certification, the proposed settlement and the
fairness hearing by publication of the Notice of Certification and Proposed Settiement in
the form appended as Schedule C-1 in accordance with the Notice Pian (Schedule D
hereto). The costs of this pre-hearing notice, and the responsibility for arranging the
publication in the newspapers, shall rest with the Defendants.
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4.2 The Class shall be notified that this Settlement has been approved after the Final
Order has been issued and entered. Notice shall be in the form of the Notice of
Settlement appended as Schedule C-2 which the Defendants shall cause to be
published and distributed to the Class in accordance with the Notice Plan (Schedule D

hereto).

4.3  The Defendants shall bear the costs of the publication and distribution of the
Notice of Settlement as contemplated by paragraphs 3 and 4 of the Notice Plan
(Schedule D hereto).

4.4 Within ten (10) days after the Final Order Date or as soon as possible thereafter,
Class Counsel shall provide the Claims Administrator with the names and addresses of
Class Members within their knowledge.

SECTION V: SETTLEMENT COMPENSATION

5.1 Each Class Member who is an Immunized Person, is entitled to the ail inclusive
sum of $150.00 (Cdn.) payable by the Defendants, provided that he or she submits, in
accordance with Section VI herein, a completed Claim Form (Schedule B hereto) and, if
required, the Supporting Documentation, on or before the Deadline. This payment shall
be inclusive of all related Family Law Claimants claims.

5.2 Each Class Member who is an Infected Person and who can establish to the
satisfaction of a mediator/arbitrator that he/she was infected with the Hepatitis A virus
as a result of having purchased, handled or consumed fresh produce or prepared foods
purchased from the Defendants’ $tore between July 19, 2002 and August 16, 2002, and
each Cross-Infected Class Member who can establish to the satisfaction of a
mediator/arbitrator that he/she was infected with the Hepatitis A virus as a result of
coming into contact with an Infected Person, or another Cross-infected Person, is
entitled to an amount to be agreed upon at a mediation and failing agreement, the
amount to be arbitrated. The agreed upon amount shall be inclusive of all related
Family Law Claimants claims.

53 A Class Member who is both an Immunized Person and either an Infected
Person or a Cross-infected Person is entitled to either (i) $150.00 as stipulated in Article
5.1, above, in full and final settlement of his or her claim or () to proceed to
mediation/arbitration as stipulated in 5.2 above and the mediator/arbitrator shall
consider the fact of the Class Member's Injection in awarding damages,

5.4  If a Claimant has previously received a payment from the Defendants and signed
a Release in favour of the Defendants in relation to any matters alleged in this Action,
that person will be disentitied to any further payment and shall be an Excluded Person
as defined in this Agreement.
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SECTION VI: CLAIMS PROCESS
FOR IMMUNIZED CLASS MEMBERS:

6.1  Immunized Class Members who wish to assert a claim for settlement
compensation pursuant to paragraph 5.1 above, must file a Claim Form in the form
attached as Schedule B to this Agreement in accordance with this Article, failing which,
the Class Member is not entitled to compensation. [t is the responsibility of the Class
Member to ensure that the Claim Form is received by the Claims Administrator as
stipulated herein.

6.2  An immunized Class Member may file his or her Claim Form with the Claims
Administrator electronically. The Claim Form will be available online at
www.claimsadministrator.ca/loblaws.  For all Claim Forms filed electronically, the
sender shall immediately receive an automated message confirming that the Claim
Form was successfully transmitted. If the sender does not receive an automated
message confirming receipt of the Claim Form, notwithstanding Article 6.3 of this
Agreement, he/she may submit a hard copy of the Claim Form and the Claims
Administrator shall accept it if it arrives within five days after the Deadline.

6.3 If a Class Member is not willing or able to register online, a completed Claim
Form must be submitted to the Claims Administrator by fax to 1-613-562-0321 or by
mail or delivery to 111-372 Rideau Street, Ottawa, ON KIN 1G7. The Claims
Administrator shall accept every Claim Form that is either:

(a) postmarked no later than the Deadline, or

(b) is received by the Claims Administrator not later than 5:00 p.m. Eastern
Standard Time five days after the Deadline.

6.4 The Claims Administrator has the right to reject any Claim Form not ciearly
postmarked on or before the Deadline or not received prior to 5:00 p.m. Eastern
Standard Time five days after the Deadline.

6.5 The Claims Administrator will have ninety (90) days after the Deadline to review
all submitted Claim Forms for accuracy. If the Claim Form is complete with all
Supporting Documentation, the Claim Form will be approved for payment by the Claims
Administrator within one-hundred and twenty (120) days after the Deadline.

6.6 In the event that a Claimant submits a Claim Form within the time limits
stipulated above and the Claims Administrator determines that the Claim Form is not
sufficient to qualify the Claimant for compensation for any of the following deficiencies:

(i) the supporting documentation submitted in support of the claim does not
meet the criteria defined in this Agreement for Supporting Documentation;

(i) no supporting documentation was submitted:

n






