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Court File No. =G -4 e

~ ONTARIO
| SUPERIOR COURT OF JUSTICE
 BETWEEN: ' '
. BARRY SKOPIT |
1 \ | - Plaintiff
- BMO NESBITT BURNS INC.
l. | befmﬁant _'

Proceedings commenced under the Class Proceedings Act, 1992 8.0, 1992, ¢ .C'.6 ~ |

STATEMENT OF CLAIM

TO THE DEFENDANT: ' ‘
A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU |

by the plhinﬁfﬁ The claim made against you is sct out in the following pages.

[F YOU WISH TO DEFEND THIS PROCEEDING, you or an Onterio
lawyer acting for you must prepare 2 sialcment of defence in Form 18A prescribed by the
Rules of Civil Procedure, serve it on the plaintiff's lawyer or, where the plaintiff does not -
have & lawyer, serve it on the plaintiff, and file it; with proof of service, in this court "
office, WITHIN TWENTY DAYS after this statement of claim is served on you, if you

are served in Ontario,

If-you are served in another province or territory of Canada or in the

United States of America, the period for serving and filing your statement of defence is-
forty days. 1f you are served outside Canada and the United States of America, the period

is sixty days. :

Instead of serving and filing a statement of defence, you may serve and file
a notice of intent to defend in Form 18B prescribed by the Rules of Civil Procedure. This
will entitle you to ten more days within which to service and file your statemnent of

defence.
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IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY
BE GIVEN AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER
NOTICE TO YOU. T

If you wish to defend this proceeding but are unable to pay legal fees, legal

aid may be available to you by conlecting a local Legal Aid Office.
' . W™

" 9 Nosal
Issued by:  Local Registrar

Address of Court House:
393 University Avenue

Toronto, Ontario

MS5G 1B6

December \$ , 2002

TO: BMOQNESBITT BURNS INC.

1 First Canadisn Place

5% Floot

Toronto, Ontario
"MSX 1H3



1.

CLAIM.

The pleintiff clajms on his own bebalf and on behalf of all of the members

of the class of persons (“Class) as defined herein:

@

C)

(c)
(@
©

o

(&)

Y
(@)

)

an order certifying this proceeding as & class proceeding and appointing

the plaintiff as rcprésentatiie plaintiff for the Class and any appropriate

subclass thereof}

an accounting with respect to the defendant’s Currency Conversion

-7 Revenue (as defined below);

conipcnsation for breach of ﬁduciary dury;

gcméral damages in the amount of $500,000,000.00;

speciéi damages in the amount of $10,000,000.00;

exemplary punitive and aggravated damages in the amount of
$5,000,000.00; |

restitution of the Cusrency Conversion R.evenugE (as defined 5eloW) to the
.p]aintiﬁ"and the Class;

compensat.ion for unjust enn"clunent in the amount of $500,000,000.00;
an order declaring that the defendant holds the Currency Conversion
Revenue (as defined below) as_c':onstmctive trustee for the plaintiff and the
Class and judgment for said amount;

prejudgment and post judgment intezest pursuant to the Courts of Justice

Act, R.8.0. 1990, ¢, 43, as amended where applicable;
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(k)  costs of this action on a substantial indqnnity basis tbgetpcr with any
applicable Goods and Service Taxcs payable pursuém to the Excise Tax
Act, RS.C. 1990, C.E-15; and | -

()] such other relief as counsel may advise and this Honourable Court may

deem just
PARTIES

2. The plaiatiffs an individual who resides i the Geales Tojonto Areain

the Province of Oantario.

3. Thc defendant, BMO Nesb:tt Bu:rns Inc (“Nesbitt”) is a company

incorporated pursuant to the laws of Canada and carries on business in the City of

Toronto in the Province of Ontasio.

AGENCY AGREEMENT

4, In or about 1999 the plaintiff entered into an agreement with Nesbitt by

which Nesbitt agreed to act as his agent to buy and sell securities on his behalf and

accounts were established.
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5. The agrecment referred to in paragraph 4 sbove and the account opened as

a result will hereinafter be referred to as the.“Ageney Agreement” and the “Account”,

" respectively.
- CONVERSION OF FOREIGN CURRENCY LEADING TO UNDISCLOSED
REVENUE FOR THE DEFENDANT o
6. At the plamt)ff' 5 requcst the defendant pu;rchascd and/ot sold one or more

foreign sccunnes in the Account on the plmnnff‘s beha]f (the “‘I‘rades”) The purchase or

salc of fore:gn securities rcquued that the dcfcndant elther purc:hase or sell foreign

. curency-on behalfof fhe plaintiff.

7. As part of each of the Trades the defendant converted Canadian currency

to foreign currency for the purchase of foreign securities or converted foreign cwrTency to

Canadian currency for the deposit of sale proceeds into the Account (the “Curreacy

Conversions™).

8. In order to accomplish the Currency Conversions the defendant purchased

Canadian and foreign currency for the plaintiff. In the alternative, companies affiliated

with the defendant and/or sub agent and/or alter ego purchased the currency necessary to

conduct the Currency Conversions, and then transferred it to the defendant on behalf of

tha‘plaintiﬁ'. (The exchange rates obtained by the defendant, its affiliated companies,
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.agents and alter cgos are hereinafier referred to as the “Brokers’ Currency Exchange

sub
Rate").
g. The defendant and/or companies affiliated with it and/or its sub-agents

and/or 1ts alter egos did not pass onto the pleintiff the benefit of the exchrnge rates they

ned. Instead, they umlate.ra]ly cstabhshcd dlfferent rates which were

obtai MOre EXpensive
to the plainuff and {be Clﬂss (the “Clients’ Currency Exchange Ratwe™). - |

10. The Brokers’ Currency Exchangc Rate was a more favourable exchange

rate than the Clients’ Currency Exchange Rate. Therefore, the plamtiﬁ' péid a premium

sale of foreign currency énd the defendant received revenue from the

difference or spread between the Brokers'’ Currcncy Exchange Rate (the "Currenoy -

Conversion Revenue™),

11. The defendant, at all material times, acted as the plaintiff’s agent.

12, The Agency Agreement contains no eXpress or 1mphed tams giving
authority to the defendant to take the Currcncy Conversion Revenue and ﬂle plaintiff was.

not aware that the defendant took the Currency Conversion Revenue.



.
DEFENDANT’S DUTIES

13. - The defendant, as agent and pursuant to th_e Agency Agreement, owed a -

fiduciary duty to the plaintiff and the-Class, including the duty to:
(@)  deal with them fairly, honestly and in good faith;
(®)  to make complete, fair and honest disclosure of, and obtain in advance .
express agreem&lt for, all fees, commissions, cherges, pmﬁ;s and

advantages taken by them or their associated, related or affiliated

companies, sub-agents and alter egos;

to keep accounts of all monies paid and received on ‘oehalf of the plaintiff

(e
and to account to the plaintiff

to disclose whenever associated, affiliated or relaied companies, subagents .

@

or alter egos earned revenues in the course of the Currency Conversion. -

14, Further, it was an express or implied term of the Agency Agreement that

the defendant would deal in good faith with the plaintiff.

15. The defendant was at all matenial times a member of the Investment

Dealers’ Association of Canada (IDA) which required it to adhere to the standards of

conduet set out in its bylaws (the “IDA Bylaws"), inchiding:
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()  bylaw 29.1, which prov1des that the dcfcndant shall observc hlgh standards
| of ethics, and conduct and shall not engage in any busmess conduot or
practice, which is unbccommg or detnmenml 1a 1hc public interest; and_ :
() - by-law 29 8 which provides that-the dcfcndant shall not impose on any

customer or dcduct from the account of any customer any service fee or
scwicc charge relating to services p:rovzded by the dcfcndant for the |
administration of the cuéioni.ér's sccount unless written notice shall bave
‘Eeen given to the customer on the opening of the account or not icss than

69 days prior 10 the imposition or revision of the fee or charge.

15; The IDA Bylaws are an express or implied term of the Agenoy Agreement.
Funhermnr_e, Rule 31-505 of the Ontario Securitics. Commission Ruleq’,
provides that the defendant must deal fairly, honestly and in good faith with the plaintiff,

Similar rules and regulations have been promulgated in other provinces in which the

dcfehf.flant does business.

18. The Omtario Securities _Comﬁzission Rules additionally rcquire that the
price at which 2 sccu:}ity is pizrchnsed and sold, the total cost of the purchase ﬁr the total -
proceeds of the sale, .the commissions and f'cE.s charged for the purchase or sale, whether
the registered dealer was acting aé principal or agent, and whether the registered dealer

used another dealer as ils agent to effect the purchaéc or sale must be disclosed to the



client.

Similar rules and regulations have been promulgated in other provinces

.o
in which

the dcfendan{ does business.

19.

Commission Rules and similar statutes and regulations existing in other prov

The defendant was at all material times subject to the Ontario Secutifieg

incgs (the '

“Sccuﬁties Laws'? all of which, as referred to sbovs, are an express of implied term of _

the Agency Agrecinent.

20.

.. DEFENDANT’S BREACH OF DUTIES .

In breach of the Agency Agrccment; incorporating the Sccﬁ_ﬁties Laws and

the iDA Bylaws, its fduciary duties and its duty of good faith contractual ﬁcalings. the

defendant:
@

®

(e) -

(d)

failed to disclose that it was takiﬁg- the Currency Exchange Revenue; .

failed to obtain the plaintiff’s consent to take the Currency Exchangc'

-mR:gvenue;'

failed to disclose the manner in which the Currency Conversions took

place;. -

failed to disclose and acted in conflict of interest in dealing with or acting

in concert with affiliated companies, sub-agents or alier egos who were .

principals;
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(¢)  entered into the Currency Conversions purportedly as a principal and
failing to disclose o thg plaintiff and the Class that 1t had entered into the
 Currency Conversions as a principal in breach of the aforesaid dutics set
out in paragraphs 13 and 14 above; | |
£ failed t§ desl fﬁiﬂy; honestly, in good faith and in the best intaésté ofits
clicﬁts, the plainti_t'f and the Class; '
(g) permitted its own interesta to conflict with its duties to the plaintiff;

()  conducted the Cumrency Conversions unreasonably at other than the best

*availiblé’ rateive ..,

21. The plaintiff has sustained loss and damage and, in sddition, the defendant

and/or its associated, related or affiliated companies, sub-agents, or alter egos were

- unjustly enriched and received sgeret revenues, fees, commissions, benefits and'proﬁts

that should be repaid to the plaintiff.

The defendant holds the Currency Conversion Revenue as constructive -

. 22,
trustee for the plaintiff.
The plaintiff Class are all those who, since January 1, 1390, have

conducted securiﬁcé trades through the defendant and/or its prcdccessdr §Ompmﬂcs in

which conversion of currencies ocourred. The Class includes all such persons or entities
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wherever resident for whom the defendant executed trades in Canads (other than British

Columbia).

24, The plaintiff proposes that this action be tried at the City of Toronto, in the

Province of Ontario.

TEPLITSKY, COLSON
Barmristers - E
70 Bond Street

Suite 200

T , Toronto, Ontario

M5B 1X3

December |G, 2002

Harvin D, Pitch
416-365-9320
416-365-7765 (fax)

Colin P, Stevenson
416-865-5313 -
416-365-7702 (fax)

Solicitors for the plaintiff



_ Jnuteld aiy oy Eo__u__om

HOITLH DNSY © VO9I8TH ONST
Xej) 2042-89¢ {ty) (xe)) 2022-69¢ (OL4)
J165-588 (911 £1£5-6a8 (oL}
Pi4 ‘g uiney UOSUBARLS "d uon
o EX1L8sK

ouRuO “‘ojucio)

| 00Z 8ing

lsang puog 0/

NOST0D ‘AMSLdaL

Aed Jo s0ga509 Jo siequiny xey pue Suoyders; "ecsppe sy

. S0 VNG ¥ A0
{somig a8 sopu0 Oy wuoy)

KIVTO 40 INIWILVLS

|
|
|

OlU0I0 | 1B PEOUGLILIOD Gujpaenoid

FOLLSAF 50 LHNOD HOIHIAINS
} OIUY.INO |
w _ . R . s uipeacand P 8}
“ou 8fjj LUnoyH . : .
yT—— | _ mued , 1idC
u._ _ "ONI SNHNE LLIESAN OE pue o

. {eamis oy Jopian 3 |
‘ .Em:m
(&' A vORRE) 840 uieyng T I4g . . L .

J .



