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Proceeding under the Class Proceedings Act, 1992

ENDORSEMENT

[1] This action was commcnced on Scptember 9, 2003. The plaintiff's claims rclate to alleged
breaches of section 347 of the Criminal Code by the defendant in connection with 1ts charges on
transactions made by 1ts credit card customers. '

[2]  Certification was denied for reasons released on July 28. 2004 and an appeal was
dismissed by a majonity of the Divisional Court, on October 27, 2005. A further appeal was
upheld by the Court of Appeal for reasons dated May 2, 2007 and the proceeding was certified
by order of the court.

[3] Although, at first instance, [ accepted that there werc common issues relating to the
plaintiff's claims for declaratory and injunctive relicf, a resolution of these would not, in my -
opinion, advance the proceeding sufficiently as the additional claims for restitutionary relief and
breach of contract would likely require the court 1o review millions of transactions of cardholders
in order to identify thosc who paid interest at a criminal ratc, the amounts of such payments, and
the vanables that affected the rate. T held that, on the evidence, the possibility that an appropriate
clcctronic system can be developed, on the basis of the information in the defendant's records
without separate examination of every credit card account, was at that timc cntirely conjectural.
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(4]  Talso held that, as there were reasons why class members might well consider the orders
for declaratory and injunctive relief as not in their best interests - and no cvidence to the contrary
- the plamntiff had not cstablished that a class proceeding was the preferable procedure.

[5] In view of these findings, 11 was unnecessary to consider whether Mr Markson had
provided a workable litigation plan as required by section 5 (1) (e) (ii) of the CPA and I did not
do so. For thc same reason, the requirement was not considered 1n the reasons of the majority of
the Divistonal Court. Nor was it addressed by the dissenting judge, O'Driscoll J. who would have
certified the proceeding.

16] In order to rebut the argument of defendant's counscl that the cardholders entitled to
restitution could not rcadily be identificd, plaintifl's counsel hud relied on evidence that it might
be possible to design a computer program that could do this. As I have indicated, T had found the
evidence was insulficient for this purpose and, in delivering the reasons of the Court of Appeal,
Roscnberg J.A. was not persuaded that this finding was unreasonable. In paragraph 37 of the
rcasons. he continucd:

Accordingly, if thc millions of transactions have to be examined individually, the
motion judge is undoubtedly corrcct that those¢ damages are not suitable for
certification; the ime and cost to determine the size of the liability in relation to
each member of the class would overwhelm the common issues. However, if the
motion judge 1s correct in finding that cash transactions would have to bc
cxaminced ' individually, the allegedly illegal conduct of the delendunt will
continue and its customers will receive no remedy for the previous violations.-

7]  The leamed judge then found that the concemn referred to in the last sentence of that
passagc could be met by an application of scctions 23 and 24 of the CPA which, he stated, had
been raised for the first time 1n the Court of Appeal.

(8] It was also hcld that, in these circumstances. the requircment that a class proceeding
would be preferable to mdividual proceedings by class membcers was satisfied as this would
provide a method of obtaining rcstitution on a class-wide basis and the amounts involved were so
small that none of the class members would have an intcrest in pursuing an individual claim.

[9]  The decision of the Court of Appeal is now the leading authority on the interpretation of
the aggregate assessment provisions of scclion 24 of the CPA and on the interplay between
sections 23 and 24. What is unusual about the decision 1s that the cowurt. like O'Driscoll J. in the
Divisional Court. was prcparcd to certily the proceeding without considering whether the
plaintiff had produced an acceptable litigation plan as required by section 5 (1) (¢) (ii) of the
CPA. The Court of Appeal statcd that this question was not in issuc on the appeal.

[10] In a sensc, of course, it was in issuc as the requirement is one of the five statutory
preconditions for certification. I am informed, however. that the requircment was not mentioncd
on the appeal and it was nol an issue betwecn the parlies in that sense. It would have been
apparcnt to the cowt, and to counscl that a revised plan would be required to accommodate the
court's findings and, given those findings, the court may wecll have been satisficd that an
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acceptable plan could be devised. 1 do not believe the decision to certify without approving 2
liuigation plan was intended to downplay the importance that the requircment has been given in
numcrous cases in which it has been held that the contents of a plan may cast significant light on
the other statutory requirements for certification and, in particular, thc rcquircment rclating to the
preferable procedure.

[11] Almost two and one-half years later the partics have now moved in this court for
approval of compcting altcrnative litigation plans. That proposed by the defendant is the morc
claborate in that it seeks to accommodate numerous specific issues that will need to be resolved
before the common issues can be decided. Several of these relate to assumptions that will nced to
bc made before actuaries can compute the cffective annual rate of intcrest on a variety of
transactions and in different factual scenarios involving the amounts and timing of advances and
rcpayments. As well as the genceral questions relating to the meaning of credit advanced under an
agreement or arrangement in section 347 and to the items that are considered to be intercst for
the purposcs of the scction, the assumptions identified by defendant's counsel iy their factum for
these motions relate to the following. among other, questions:

1. Is the effective annual rate of interest to be determined with respect o all credit
advanced at a particular time, or separately for different types of credit such as
cash advances and purchascs? '

2. Should interest be calculated for cach cash advance separately?

3. How should transactions that, for actluarial purposes. give risc to a ncgalive
Interest rate be treated?

4. How are monetary adjustments to be dealt with?
5... What rounding methodology. if any, should be used?

6. How arc prc-existing opeming balances to be treated for the purpose of
performing the calculation?

7. How are unpaid clostug balances to be treated for the purposes of performing,
the calculation”

8. How should payments be allocated among multiple cash advance transactions?
9. How should mstances of same-day recpayment be treated?
(12]  These. counscl cmphasise, are novel questions of law concerning the correct approach to

the calculation of a criminal ratc of interest in the context of credit card advances. There are
several possible answers to a number of the questions and actuarial science cannot dctermine
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how (he choicc between them is to be made. In view of the bearing they may have on both the
cxistence and quantum of liability, they are likely to be very much in dispute at the trial.

[13] In view of the number and complexity of these 1ssucs - as well as the variables of timing
of advances and payments that can dctermine the cffective annual interest rate, and the difficult
threshold qucstion of voluntariness - defendant's counsel proposed to bifurcate the trial of
common issucs by excluding from the first stage the computation of the amount of resutuuon or
damages on a class-wide basis and the 1ssue of pumtive damages. All ol the other common 1ssues
would be tricd at the first stagc.

[14]  As the evidence that bears solcly on the quantum ol damages, or 4 restitution amount. on
a class wide basis would not be required in determining the 1ssucs 1o be dealt with at the [irst
stagc - but in order to providc a factual context for the resolution of the question of hability and
the possibility of an agpregate assessment - the defendant proposes that statistical sampling be
uscd in order to obviate the ncecssity to produce full detatls of several million transactions in the
petiod between 2004 and now. The defendant is ablc to make such details available
clectronically for that period, although not for the earlier part of the class period that commenced
in 1997

[1S] In response, plaintiffs counscl moved for acceplance of a less claborate plan that,
arguably. does not reflect the limited basis on which the proceeding was certified. They do not
agree that the common issucs trial should be conducted in two stages and they scck immediate
production of the details of the millions of transactions since 2004. They submitted that a proccss
of sampling should bc cmployed only in respect of transactions prior to 2005 for which the
defendant has no means of electronic recovery.

(16] Plaintiff's counscl rchied on authorities that indicate that thc court should be reluctant 1o
bifurcale proceedings as well as their prima fucie right w full production of all relevant
information. They conceded that sampling could be approved for the purposc of dctermining
liability pursuant to section 12 of the CPA, but they insisted that there was a heavy onus on the
plaintiff to justify what would of necessity be a second-best approach.

(17} Counscl also submitted that the original concern that millions of transactions would have
to be manually dealt with has now disappeared as their experts have developed a computer
program that would enable information to be extracted and analysed. The response ol delendant's
counsel was that, on the evidence, the program - which has not been produced - would merely
pemut the plamtiff's experts to replicate the defendant's accounting. Contrary to the assumption
in the plaintiff’s litigation plan, the program could not be uscd to detenmine the cffective annual
ratc of interest on cardholders' transactions unlcss and until the court had resolved the numerous
Jegal issues and assumptions that the program would have to accommodate. T accept this
criticism and 1 notc that, 1o that extent, at lcast, the trnal would necessarily be conducted in two
stages. [ note, also, that the CPA itself contemplates that there may be scparatc determinations of
common issues and individual 1ssues. The computation of damages will often be included in the
latter and discoveries may bc bifurcated for the purposc of the common issucs tnal and the
determination of damages.



(18] Certification m this case was. somewhat unusually, predicated and dependent on the
possibility of an aggregate assessment of damagces. The Court of Appeal accepted that, if the trial
judge does not find that an aggrcgate asscssment is possible, the proceedings may have to be
decertified. Unul that 1ssue 1s resolved it will not be known whether evidence of the quantum of
liability has any rcicvance. Accordingly. the defendant’s proposal to draw a firm line between
the two stages is at least consistent with the basis on which certification was granted.

[19] More fundamentally, thc Court of Appcal’s acceptance of statistical sampling for the
purposc of an appregate assessment of damages was, in my opinion, crucial to its decision to
certify the proceeding:

By resort to section 23 and 24 in this case it will be possible for the trial court to
deal with the problem identificd by the motion judge in para S7 of his reasons that
“the cost of investigating, and analyzing, the details of cach cardholder's
transactions with MBNA - 8 million since 2000 - and processing the claums of
those who are found to have paid intcrest at a criminal ratc, might well be quite
disproportionate 1n relation to the amounts recoverable”. (para 52)

[20] For the purposc of section 24 (1) (¢) of the CPA - the one question to which plaint(Ts
counsel insisted that evidence of the aggregatce liability could be relevant at the defendant’s first
stage - it was cxpressly recogmised in paragraph 45 of the reasons of the Court of Appeal that
sampling would be acceptable and appropriatc.

[21]  Inmy opinion this is not a case like Garland v Consumers Gas Co., [2004] 1 S.C.R. 629
in which both the Court of Appeal and the Supreme Court of Canada deprecated the conduct of
litigation by instalments. The preliminary motions that made their way to the Suprecme Court of
Canada, and were responsible for the unprecedented delays in thal case, were brought before
certification and they did not resolve all lcpal issues between the parties. Here, the decisions
made at the first stapc would determine liability and the possibility of an order for restitution or
an award of damauges. or they would very hikely terminate the proceeding. If the plaintiff is
successful on both liability and an aggregate assessment of damages, all that will remain to be
done will be to compute the damages in accordance with the principles accepted by the trial
judpe at the end of the first stage.

[22]  In these circumstances, and in view of the number and complexity ol the legal issucs, |
am of thc opinion that defendant’s counsel arc corrcct that it will be in the interests of efficient
case management for the partics to proceed to trial first on the cenwral legal issucs, on the
gucstion whether an aggregate asscssmcent is possible. and the maancr m which it will be
conducted, without, at this stage, an obligation on the defendant to produce all the details of the
several million transactions since 2004,

[23]  lagree with defendant’s counscl that (o require full production in respect of transactions,
that may well number in ¢xcess of 12 million. would be "unnecessary. unduly burdensome,
cxpensive and overly invasive”. As defendant's counscl submitted in paragraph 91 of their
factum:
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There is both human time and computer processing time involved 1n accessing
this information. The time involved will increase with the size of the production
set. This work 1s not required in order to answer the Phase One Common Issucs,
or for the Court to provide guidance on the assumptions to bc made with respect
to calculations - all this can be decided (and as a practical matter. will in fact be
decided) on the basis of examplc or samplc transactions. If it is determined that
there is no liability. then all of the additional aclivity contemplated by the
Painull's plan will be wasted cffort. Nor is this work required if the court
determines that damages can be assessed on the basis of some combination of
apgrcgatc damagcs and statistical sampling,.

[24] Whatever clectrome data 1s extracted and produced will have to be reviewed and
analysed and this is what the plaintiff proposes. In consequence, o require {ull production at the
first stage would incvitably requirc an expenditure of time [or no useful purpose and the second
stage — when full production could, but might not, be required - may ncver occur.

[25] In my judgmcent, detendant's counsel were correct in their submission that the plaintiff
has not produced an acceptable plan that "scts out a workable method of advancing the
proceeding on behalf of the class” within the mcaning of section 5 (1) (¢) (11) of the CPA. The
proposed plan ignores the limited range of transactional cvidence required for the resolution of
the numerous subissues of law that must be determined before an cffective annual rate of interest
can be calculated. It also ignores the fact that, cven 1f these issues and that of voluntariness are
ultimatcly resolved in favour of the plaintiff, there will aliost incvitably be « break 1 the trial
while the decision on them is under consideration and a further adjournment while the experts
makc the necessary calculations - and counsel prepare their submissions — on liability, damages
or restitution. By rcquiring an immediate production and analysis of transactions involving
millions of separatc transactions by cardholders, the plaintiff’s plan would impede the progress
ol the proceeding and, if he is not successtul on the 1ssues at the defendant’s first stage. it would
give risc to sigmficant wasted expense. Even if the plaintiff 1s successful at the first stage, (ull
production may not bc ordercd. I believe this aspect of the plaintill”s proposed plan is not
consistent with the basis on which the procecding was ceriilied.

[26]  Accordingly. [ accept thc submission of delendunt’s counsel that thc tnal should be
conducted in two stages. Sampling is to be permitted at the first stage with respect to transactions
after 2004 as well for ecarhier transactions. The plaintff is to be entitled to reasonablc information
with respect to the sampling process and to supervise its implementation. Any issues that arisc
with respect to the appropriate size of a samplc, or otherwise in connection with the process, can
be referred to me, or to my successor as the casc-management judge, for resolution.

[27]  In order to idcntify and clan(y the numerous subissucs that will have to be determined by
the tnal judge. the defendant has proposed that amended plcadings should be delivercd. Whether
or not that would be procedurally appropriate, I agree 1t is essential that the existence of the
subissues and the respective positions of the parties conccerning them are determined 1n advance
of the trial and made available to the court at Irial. Tt may be that this can be effected by an
agreed statement, or that amendments to the plcadings will be required after discoveries had been
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completed. I would ask counsel to consult on this qucstion and, 1f necessary, seck an
appointment 10 resolve matters on which they are unable to agree.

[28] In all other respects the litigation plan as provided by defendant’s counscl 1s approved,

subject, of course, to the possibility that it may need to be revised il additional issucs anse mn the
course of the proceeding.

129] My nclination is that the costs of the motion should be in the causc but counsel may
make submissions on costs orally, or if thcy would so prefer, in wnting.
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