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Court File No. 02-CV-234964 CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

MATTHEW VEZINA, EILEEN MORRISON, KEN WILSON,
LINDA SILMER and ATTILA NAGY

Plaintiffs
-and -
LOBLAW COMPANIES LIMITED and JOHN-DOE and
LOBLAWS SUPERMARKETS LIMITED
Defendants

PROCEEDING UNDER THE CLASS PROCEEDINGS ACT, 1992

NOTICE OF MOTION

THE PLAINTIFFS will make a motion to the court on a date to be fixed, at 10:00
a.m. or soon after that time as the motion can be heard, at 361 University Avenue,

Toronto, Ontario.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR:

1. An order requiring the City of Toronto, a non-party to this action, to produce a list,
in the form of an electronic Excel spreadsheet, comprising the following
information (to the extent it is available) relating to each individual who received
an injection at any of the clinics set up by Toronto Public Health (“TPH") in
response to a potential Hepatitis outbreak in Toronto in the period between

August 18 and 31, 2002 (the “List"):



(a) first, middle, and last name;

(b) home address;

(c)  phone number;

(d) date of birth;

(e) gender; and

(f) date of injection with the Hepatitis A vaccine or Immune Serum Globulin

by TPH.

An order that the Defendants pay the costs of TPH in producing the List referred

to in paragraph 1 above in the fixed amount of $2,500.00.

THE GROUNDS FOR THE MOTION ARE:
The List is relevant and crucial to a material issue in the action and provides the

best evidence of the identification of the majority of the Class members;

This action has been certified as a class proceeding;

The parties have reached a settlement of this class proceeding, subject to court

approval (“Proposed Settlement”);

The Proposed Settlement entitles each Class member who received an injection
(either a vaccine against Hepatitis A or Immune Serum Globulin) between August
18 and 31, 2002 and who files a claim, to a payment of $150.00 by direct deposit

or cheque;

Approximately 18,000 Class members received injections at clinics operated by

TPH between August 18 and 31, 2002 and TPH has a record of such individuals;



10.

Obtaining access to the TPH records, and the List in particular, is the most
practical and efficient means of (i) notifying the 18,000 class members who
received injections at a TPH Clinic of the settlement, once it has been approved,
and (ii) administering the settlement and, in particular, verifying that a claimant

received an injection at a TPH clinic;

The Claims Administrator in this case has signed a comprehensive Non-
Disclosure Agreement and will require each of its employees involved in the
administration of the Proposed Settlement to sign a strict Confidentiality and

Non-Disclosure Contract;

This Court has jurisdiction to make the order requested under Rule 30.10;

The Personal Health Information Protection Act, 2004, authorizes disclosure of

information for use in a proceeding (ss. 9(2)(d), 34(5)(a), 41(1)(a), 41(1)(d)())):

Such further and other grounds as counsel may advise and this Court will permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of

the motion:

1.

2.

Affidavit of Margaret L. Waddell; and

Such further and other materials as this Court may allow.
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Solicitors for the Defendants
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Court File No. 02-CV-234964 CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

MATTHEW VEZINA, EILEEN MORRISON, KEN WILSON,
LINDA SILMER and ATTILA NAGY

Plaintiffs
-and -
LOBLAW COMPANIES LIMITED and-JOHN-DOE and
LOBLAWS SUPERMARKETS LIMITED
Defendants

PROCEEDING UNDER THE CLASS PROCEEDINGS ACT, 1992

AFFIDAVIT OF MARGARET L. WADDELL

I, Margaret L. Waddell, of the City of Mississauga, in the Regional Municipality of

Peel, MAKE OATH AND SAY:

1. I am a partner with the law firm Paliare Roland Rosenberg Rothstein LLP
(“Paliare Roland"), counsel to the Plaintiffs in this action, and as, such | have personal
knowledge of the matters stated in this affidavit, except where such knowledge is stated
to be based on information and belief, in which case | believe such information to be

true.

The Class Proceeding
2. On August 15, 2002, an employee of the Defendants (jointly “Loblaws”) was
diagnosed with an acute case of Hepatitis A. The employee was a food handler in the

produce department of a Loblaws Supermarket, and had been working while infected



with this highly communicable disease. This proceeding arises from that event. This
action has been certified as a class proceeding. Notice of certification has not yet been
given to the Class. As set forth below, the parties have reached a proposed settlement
and, subject to the court’s direction, intend to publish a Notice of Certification and

Proposed Settlement in April, 2006.

TPH Clinics

3. When the Toronto Public Health Department (“TPH") was notified that the
Loblaws food handler had been working in the produce department while infected with
Hepaititis A, it took immediate action to prevent an epidemic outbreak of the disease, in
accordance with its statutory mandate. It directed the affected Loblaws store to destroy

all potentially infected produce and fully disinfect the entire produce department.

4. On or about August 16, 2002, TPH publicly announced details of the risk of a
potential Hepatitis A outbreak at the Store, and, among other things, advised persons
who may have been exposed to the Hepatitis A virus to obtain a vaccination or injection

of Immune Serum Globulin.

5. Between August 18, 2002 and August 31, 2002, TPH held several vaccination
clinics in the City of Toronto for the purpose of providing such injections to potentially

exposed individuals (“TPH Clinics”).

6. Under the program administered by TPH, more than 18,000 people attended at

the clinics and received an injection.



TPH Information Regarding Inoculated Class Members

7. | am informed by Naomi Brown, a lawyer at City of Toronto Legal Services, that
each individual who attended a TPH Clinic to obtain an injection was required to
complete a Consent Form. Generally speaking, the parent or guardian completed and
signed the applicable Consent Form for their children. Attached hereto as Exhibit “A”
is a sample of the Hepatitis A Vaccine Consent Form and the Hepatitis A Vaccine
Consent for 11 yr and under. The identification information provided on the Consents
included the following information relevant to this proceeding for each inoculated
individual: name, gender, date of birth, home address, phone number, and the date of

the injection.

The Proposed Settlement

8. Following the certification of this action as a class proceeding, the parties
commenced settlement discussions, and ultimately reached an agreement. The parties
have reached a settlement of this class proceeding, subject to Court approval. The
proposed settlement entitles any Class member who received an injection (either a
vaccine against Hepatitis A or Immune Serum Globulin) between August 18 and 31,
2002, and files a claim, to a payment of $150.00. Assuming the proposed settlement is
approved, the most practical and efficient means of (i) notifying the 18,000 class
members who received injections at a TPH Clinic of the approved settlement and (ii)
verifying that a claimant received an injection at a TPH Clinic, is by access to the

identification information in TPH's possession.

9. | am advised by Ms. Brown that TPH is in possession of the signed Consent

Forms, of which it is estimated there are in excess of 18,000. In accordance with its



statutory obligations, TPH will not release any of the information on the Consents
absent a court order. |f obliged to produce information in its possession concerning
Class members, TPH is prepared to compile a list, in the form of an electronic Excel
spreadsheet, of the individuals who received an injection at the TPH clinics using the
information on the Consent Forms. TPH has requested that the notice of settlement
reflect that it released information identifying Class members pursuant to a court order.
In addition, TPH will require reimbursement for the costs of preparing the list. TPH has
estimated that it will cost approximately $2,500.00 to compile the list. In these

circumstances, TPH does not oppose the order sought.

10. | am advised by Laura Bruneau, a lawyer and the principal of the Bruneau Group,
the proposed claims administrator in this case, that there would be significant cost
savings and the administration process of the proposed settlement would be greatly
facilitated if the Bruneau Group received the list from TPH in the form of an electronic
Excel spreadsheet. | am further advised by Ms. Bruneau that the Bruneau Group has a
comprehensive privacy code, a true copy of which is appended hereto as Exhibit “B”.
The Bruneau Group has signed a comprehensive Non-Disclosure Agreement, a true
copy of which is appended hereto as Exhibit “C”. In addition, all persons appointed by
Bruneau Group to execute settlement administration tasks are required to sign and
adhere to a “Confidentiality and Non Disclosure Contract”, a true copy of which is

appended hereto as Exhibit “D”.



——

11. Based on this information from Ms. Bruneau, | am satisfied that the claims
administrator will maintain the confidentiality of the members of the Class, while being

able to facilitate the payments which the Class members will be entitled if the settiement

is approved.

12. | swear this Affidavit in support of the motion for production of a list from TPH of
all inoculated Class members who received an injection from a TPH Clinic, and for no

other or improper purpose.

SWORN BEFORE ME at

)
the City of Torgnio
o a , 2006 ; %W{ ,
- )

this 3"ﬁay f
MARGARET L. WADDELL

6f for Taking Affidavits
Q. Ssizvan e

(O
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This is Exhibit....l...o..... referred to in the
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D TRONTO Pubii Heath o g '"Z’z.e...._.:::::::::"""‘"'"

.............................................

ACO SSIONER FOR TAKING AFFIDAVITS

HEPATITISAVACCINECONSENT ORM

NAME: Lastname First name

ADDRESS: n Toronto

Postal Code: (d Male [ Female
Date of Birth: Year Month Day or Age:

Phone Number: ( ) -

Group Number: Subgroup Number:

e

Information about Hepatitis A vaccine has heen explained to me by Toronto Public Health staff. |
understand the expected benefits and the material risks and side effects of vaccine and if | do not
receive the vaccine. | have been informed of the importance of immediately reporting to a physician
any adverse reaction to the vaccine. | have also received responses to my requests for additional
information relating to the vaccine.

| consent to receiving Hepatitis A vaccine.

Signature: Date:

b
FOR CLINIC USE:

VACCINE DOSE SITE LOT NUMBER DATE GIVEN GIVEN BY
Avaxim 0.5ml
Comments:

The personal information on this form is collected under the authority of the Health Protection and Premotion Act, R.S.0., 1990. The information is
collected for the purpose of maintaining an Immunization record for the person consenting to receive the vaccine. [f you have questions about this
collection, please contact the Immunization Infoline, 850 Coxwell Avenue, Toronto, MAC 5R1.  Telephone 416-392-1250,



-

1) TORONTO Public Health

HEPATITIS AVACCINECONSENT for 11 yr and under

NAME: Lastname First name

ADDRESS: i Toronto

Postal Code: Q Male [ Female
Date of Birth: year Month Day or Age:
Phone Number: ( )

I

Information about Hepatitis A vaccine has been explained to me by Toronto Public Health staff. |
understand the expected benefits and the material risks and side effects of vaccine and if my child
does not receive the vaccine. | have been informed of the importance of immediately reporting to a
physician any adverse reaction to the vaccine. | have also received responses to my requests for
additional information relating to the vaccine.

| consent to my child receiving Hepatitis A vaccine.

Signature: Date:

L

FOR CLINIC USE:

VACCINE DOSE SITE LOT NUMBER DATE GIVEN GIVEN BY
Havrix Junior 0.5 mi}
Comments:

The personal information on this form Is collected under the authority of the Health Protection and Promotion Act, R.S.0., 1980. The information is
collected for the purpose of maintaining an Immunization record for the person consenting to receive the vaccine.  If you have guestions about this
collection, please contact the Immunization Infoline, 850 Coxwell Avenue, Toronto, M4C 5R1.  Telephone 416-392-1250.
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Cimy SIOHER FOR YAKING AFFIDAVITS

WHEREAS in Ontario Superior Court of Justice File No.: 02-CV-234964C

7 (the
“Action”), a proposed class proceeding was commenced against Loblaw Companies

Limited and Loblaws Supermarkets Limited '(collectively the “Defendants”);

AND WHEREAS class counsel are Paliare Roland Rosenberg Rothstein LLP

and Koskie Minsky LLP, and the Defendants are represented by Stieber Berlach LLP:

AND WHEREAS by Reasons for Decision dated May 16, 2005, Culiity J. certified

the Action as a class proceeding;

AND WHEREAS the parties have reached a proposed settlement of the class

proceeding, subject to court approval;

AND WHEREAS the Bruneau Group Inc. (the “Bruneau Group”) has been

selected as the claims'administrator to administer the proposed settlement:

AND WHEREAS the disclosure of personal information of class members will be
necessary to implement the proposed settlement and, in particular, to administer the

claims thereunder;

NOW, THEREFORE in consideration of being selected as the claims
administrator for the proposed settlement of this class proceeding and for other good
and valuable consideration, the receipt and sufficiency of which is hereby

acknowledged, the Bruneau Group hereby undertakes and agrees as follows:



1. CONFIDENTIAL INFORMATION. The term “Confidential Information” as used
herein shall include all personal‘ information pertaining to class members or potential
class members including, without limitation, name, gender, address, telephone number,
and date of inoculation at a Toronto Public Health Clinic or elsewhere. It is anticipated
that Confidential Information will be disclosed to the Bruneau Group by class counsel,
defence counsel, Toronto Public Health (pursuant to a court order), class members

(personally or through their representatives), and by other third parties.

2. LIMITED USE OF CONFIDENTIAL INFORMATION. The Bruneau Group
hereby undertakes and agrees that it will use the Confidential 'Information solely for the
purpose of administering the proposed settlement of this class proceeding in

accordance with the express terms of the settlement.

3. NON-DISCLOSURE. The Bruneau Group hereby undertakes and agrees that
subject only to Article 2 above, it will not, at any time, use or exploit Confidential
Information and that it will not disclose, disseminate, reveal, permit access to or
otherwise publish Confidential Information, or any expression or embodiment thereof,
without the prior written consent of the individual class member or individual class
members in respect of whom the Confidential Information pertains. The Bruneau Group
further agrees and undertakes that each of its employees and independent contractors
who may be privy to Confidential Information must agree, in writing, to be bound by a
conﬁdentiélity and non-disclosure agreement containing confidentiality obligations

substantially similar to the confidentiality obligations hereunder prior to their receipt of

any Confidential Information.

15



4, NO REPRESENTATIONS OR WARRANTIES. The Bruneau Group
acknowledges that to the extent Confidential Information is provided to it by class
counsel, defénce counsel or Toronto Public Heaith, such information shall be based on
the best information available to the disclosing party and that there is no representation
or warranty, express or implied, as to the accuracy or completeness of the Confidential

Information.

5. PROTECTION OF CONFIDENTIAL INFORMATION. The Bruneau Group shall
exercise the same degree of care in respect of the Confidential Information as it uses
for its own confidential information. The Bruneau Group shall store any physical
documents, including computer discs, containing Confidential Information in a locked file
cabinet. The data that is provided to the Bruneau Group by TPH in the form of an Excel
spreadsheet shall be encrypted and imported into a secure database accessible only by
an alpha-numeric password system. Access to the file cabinet and the database shall
only be provided to persons assigned by the Bruneau Group to work on the
administration of the proposed settiement. The Bruneau Group estimates that four (4)
individuals will be assigned to work on the administration of the proposed setilement.
The Bruneau Group shall ensure that all paper garbage pertaining to this matter is
shredded. The Bruneau Group shall retain the Confidential Information for as long as is
required under the proposed settlement agreement, after which time all paper records
shall be shredded and the electronic data shall be completely and permanently removed
in a secure manner from the data bank. The Bruneau Group shall notify TPH, Class
Counsel and Defendants' Counsel, in writing, of its intention to destroy the Confidential

Information at least 30 days prior to commencing the destruction process. The Bruneau

16



Group shall provide written confirmation to TPH, Class Counsel and Defendants'

Counsel once the destruction process is complete.

6. GENERAL PROVISIONS. This agreement will enure to the benefit of and be
binding upon the respective successors and permitted assigns of the entities referred to
herein. This undertaking and agreement constitutes the entire undertaking and
agreement of the Bruneau Group with respect to the non-disclosure of Confidential
information in the administration of the proposed settiement of this class proceeding. If
any term, provision, covenant or condition of this undertaking and agreement is held by
a court of competent jurisdiction to be invalid or unenforceable, the remaining provisions
will remain in full force and effect and will not be effected, impaired or invalidated
thereby. This undertaking and agreement shall be governed by and interpreted in

accordance with the laws of the Province of Ontario.

IN WITNESS WHEREOF, the Bruneau Group has caused this undertaking and

agi'eement to be executed by its duly authorized representative who personally

warranties her authority to so act on this 5 Mtday of m 2006.

BRUNEAU GROUP INC.

Per:

Name: LAURA GEONERN .
Title: FRESIDENT , BRUNETN GRoUP (NC.,
i have authority to bind the corporation

619033_1.DOC

1
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COPY
Confidentiality Agreement

THIS CONFIDENTIALITY AGREEMENT (the 'Agreement") dated this
day of March, 2006

8

BETWEEN:

BRUNEAU GROUP INC. of 347-372 Rideau Street, Ottawa ON KIN

(])(F;?I‘HE FIRST PART This is Ethbff..@ ............. referred to in the
-AND - affidavit of WMWW
sworn before me, Ihr’s...?? ............................. .
John Doe of 123 Main Street, Ottawa ON KIN 1G7 day or..AQISY AOO........
OF THE SECOND PART )
BACKGROUND: e A MISSIONER FOR TAKING AFFIDAVITS

1. John Doe is currently or may be employed as an employee with BRUNEAU
GROUP INC. In addition to this responsibility or position (the Employment'),
this Agreement also covers any position or responsibility now or later held with
BRUNEAU GROUP INC.

2. John Doe will receive from BRUNEAU GROUP INC., or develop on the behalf
of BRUNEAU GROUP INC., Confidential Information as a result of the
Employment (the '"Permitted Purpose").

IN CONSIDERATION OF and as a condition of BRUNEAU GROUP INC. employing
John Doe and BRUNEAU GROUP INC. providing the Confidential Information to John
Doe in addition to other valuable consideration, the receipt and sufficiency of which
consideration is hereby acknowledged, the parties to this Agreement agree as follows:

Confidential Information

1. John Doe acknowledges in any position John Doe may hold, in and as a result of
John Doe's employment by BRUNEAU GROUP INC., John Doe will, or may, be
making use of, acquiring or adding to information about certain matters and
things which are confidential to BRUNEAU GROUP INC. and which information
is the exclusive property of BRUNEAU GROUP INC.,, including, without
limitation:

1. 'Confidential Information’ means all data and information relating to the
business and management of BRUNEAU GROUP INC,, including
proprietary and trade secret technology and accounting records to which
access is obtained by John Doe, including Work Product, Production
Processes, Other Proprictary Data, Business Operations, Marketing and
Development Operations, and Customers. Confidential Information will
also include any information which has been disclosed by a third party to
BRUNEAU GROUP INC. and governed by a non-disclosure agreement
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entered into between the third party and BRUNEAU GROUP INC..
Confidential Information will not include information that:
1. is generally known in the industry of BRUNEAU GROUP INC.;
2. is now or subsequently becomes generally available to the public
through no wrongful act of John Doe;
3. John Doc rightfully had in its possession prior to receiving the
Confidential Information from BRUNEAU GROUP INC.;
4. is independently created by John Doe without direct or indirect use
of the Confidential Information ; or;
5. John Doe rightfully obtains from a third party who has the right to
transfer or disclose it.
"Work Product' means work product resulting from or related to work or
projects performed or to be performed for BRUNEAU GROUP INC. or
for clients of BRUNEAU GROUP INC,, of any type or form in any stage
of actual or anticipated research and development;
"Production Processes' means processes used in the creation, production
and manufacturing of the Work Product, including but not limited to
formulas, patterns, molds, models, methods, techniques, specifications,
processes, procedures, equipment, devices, programs, and designs;
'‘Other Proprietary Data' means information relating to BRUNEAU
GROUP INC.'s proprietary rights prior to any public disclosure of such
information, including but not limited to the nature of the proprietary
rights, production data, technical and engincering data, technical concepts,
test data and test results, simulation results, the status and details of
research and development of products and services, and information
regarding acquiring, protecting, enforcing and licensing proprietary rights
(including patents, copyrights and trade secrets);
"Business Operations' means internal personnel and financial information,
vendor names and other vendor information (including vendor
characteristics, services and agreements), purchasing and intemal cost
information, internal services and operational manuals, and the manner
and methods of conducting BRUNEAU GROUP INC.'s business;
‘Marketing and Development Operations' means marketing and
development plans, price and cost data, price and fee amounts, pricing and
billing policies, quoting procedures, marketing techniques and methods of
obtaining business, forecasts and forecast assumptions and volumes, and
future plans and potential strategies of BRUNEAU GROUP INC. which
have been or are being discussed; and
‘Customers' means names of customers and their representatives, contracts
and their contents and parties, customer services, data provided by
customers and the type, quantity and specifications of products and
services purchased, leased, licensed or received by clients of BRUNEAU
GROUP INC..






