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Court File No.: 04-CV-281262CP

ONTARIO
SUPERIOR COURT OF JUSTICE

- BETWEEN:
EDWARD JOSEPH
Plaintiff
-and -

LEFAIVRE INVESTMENTS (OTTAWA) LTD. operating as CASH COW,
BYTOWN CAPITAL (OTTAWA) LTD., BYTOWN CAPITAL (IT) INC.

Defendants
PROCEEDING UNDER THE CLASS PROCEEDINGS ACT, 1992
NOTICE OF MOTION

THE PLAINTIFF will make a motion to the Honourable Madam Justice E.
Macdonald, the Case Management Judge in this action, on a date to be fixed by the
Court, at 10:00 a.m., or as soon thereafter as the motion can be heard, at 361

University Avenue, Toronto, Ontario.
PROPOSED METHOD OF HEARING: The motion is to be heard orally.
THE MOTION IS FOR AN ORDER:

1. certifying this action as a class proceeding pursuant to the Class Proceedings

Act, 1992, $.0. 1992, c. 6 (the "CPA"),

2. defining the class as: “all persons in Canada who at any time up to the date of

certification in this matter have taken a Payday Loan from Cash Cow”;



10.

1.

appointing Edward Joseph as representative plaintiff on behalf of the members of

the Class;
certifying the common issues as set out in Schedule “A” to this Notice of Motion;

directing that notice of certification shall be given to the members of the Class
pursuant to the plaintiffs’ litigation plan attached to the Affidavit of Linda

Rothstein as Exhibit “F” or in such other manner as this Court deems fit;

directing that the defendants shall be responsible for all costs associated with the

publication of the aforesaid notice of certification;

specifying that a member of the Class may opt out of this class proceeding by
sending a written election by mail before a date to be fixed by the Court to:
Paliare Roland Rosenberg Rothstein LLP
250 University Avenue, Suite 501

Toronto, ON M5H 3E5
Atftention: Cash Cow Class Action

directing that members of the Class who elect to opt out of this class proceeding

must do so within 90 days after the date of the order certifying the action;

specifying that by a fixed date, plaintiff's counsel shall report to the Court the

names of the persons who have opted out of this class proceeding;

specifying that no Class Member may opt out of this class proceeding after the

fixed date;

granting the plaintiff his costs of the motion; and
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such further and other relief as this Honourable Court may deem just.

THE GROUNDS FOR THE MOTION ARE:

the pleadings disclose a cause of action against the defendants;

there is an identifiable class of two or more persons that will be represented by

the representative plaintiff, Edward Joseph;
the claims of the class members raise common issues;

a class proceeding will be the preferable procedure for the resolution of the

common issues;
the plaintiff, Edward Joseph:

(a)  will fairly and adequately represent the interests of the Class; |

(b} has a litigation plan that sets out a workable method of advancing the
proceedings; and

(c) does not have an interest in conflict with the interests of other Class

members.

sections 2, 5, 6, 7, 12, 17, 22 and 24 of the Class Proceedings Act, 1992, S.0.

1992, ¢. 6;
Rules 12 and 37 of the Rules of Civil Procedure; and

such further and other grounds as counsel may advise and this Honourable

Court permit.



THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of

the motion:

1. the Affidavit of Edward Joseph, sworn September 21, 2005;

2. the Affidavit of Linda Rothstein, sworn September 21, 2005; and

3. such further and other documentary evidence as counsel may advise and this

Honourable Court may permit.

September 23, 2005

PALIARE ROLAND ROSENBERG
ROTHSTEIN LLP

Bairisters

250 University Avenue

Suite 501

Toronto, ON M5H 3E5

Margaret Waddell (LSUC #29860U)
Tel: (416) 646-4329
Fax: (416)646-4301

Odette Soriano (LSUC #37326J)
Tel: (416) 646-4306
Fax: (416) 646-4307

KOSKIE MINSKY LLP
Barristers & Solicitors
20 Queen Street West
Suite 900, Box 52
Toronto, ON M5H 3R3

Kirk M. Baert (LSUC #309420)
Tel: (416) 595-2117
Fax: (416)204-2889

Jonathan Ptak
Tel.: (416) 595-2149
Fax: (416)977-3316

Solicitors for the Plaintiff



TO: BARNES, SAMMON LLP
Barristers and Solicitors
400 — 200 Elgin Street
Ottawa, ON K2P 1L5

W, J. Sammon (LSUC #16319B)
Tel: (613) 594-8000
Fax; (613)235-7578

Solicitors for the Defendants
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SCHEDULE “A” - COMMON ISSUES
Are the Payday Loans from Cash Cow agreements or arrangements for the
~ purpose of advancing credit within the meaning of s. 347(2) of the Criminal

Code?

Does the borrowing fee or brokerage fee charged by Cash Cow on its Payday
Loans (“Brokerage Fee”) constitute interest as defined by and for the purpose of

8. 347(2) of the Criminal Code, either in whole or in part?

Does the “interest” charged by Cash Cow on its Payday Loans, which it
describes as a rate of 59% per annum, (“Stated Interest”) constitute interest as
defined by and for the purpose of s. 347(2) of the Criminal Code, either in whole

or in part?
If the answers to 1-3 are yes, then:

(i) by charging the Stated Interest plus a Brokerage Fee on its Payday
Loans, does Cash Cow charge interest at an effective annual rate
of interest in excess of 60% contrary to s. 347(1)(a) of the Criminal

Code?

(i)  has Cash Cow's collection of the Stated Interest and the Brokerage
Fee resulted in the payment by class members and the receipt by
Cash Cow of a payment or partial payment of interest at a criminal

rate, contrary to s. 347(1){b) of the Criminal Code?



Does the “NSF service charge” charged by Cash Cow on its Payday Loans
constitute interest as defined by and for the purpose of s. 347(2) of the Criminal

Code, either in whole or in part?

Does the “collection fee" charged by Cash Cow on its Payday Loans constitute
interest as defined by and for the purpose of s. 347(2) of the Criminal Code,

either in whole or in part?
If the answers to 1 and any or all of 2-6 are yes, then:

(i) do the agreements or arrangements pursuant to which Cash Cow
advances Payday Loans constitute agreements or arrangements to
receive interest at a criminal rate, confrary to s. 347(1)(a) of the

Criminal Code? And

(i)  has the collection of any or all of the Brokerage Fee, the Stated
Interest, the NSF service charge and/or the collection fee, resulted
in the payment by class members to and the receipt by Cash Cow
of a payment or partial payment of interest at a criminal rate,

contrary to s. 347(1)(b) of the Criminal Code?

Has Cash Cow been unjustly enriched by the collection of any or all of the
Brokerage Fee, the Stated Interest, the NSF service charge and/or the collection

fee from the class members?

If Cash Cow has been unjustly enriched:



10.

(a)

(b)

Does Cash Cow hold the Brokerage Fee, the Stated Interest, the NSF
service charge and/or the collection fee, in whole or in part, for those class

members who provided the benefit to Cash Cow?

Is Cash Cow liable to account to those class members for the benefit

received from and all profits earned therefrom?

Are the agreements or arrangements pursuant to which Cash Cow advances

Payday Loans void and unenforceable in their entirety because of illegality? If

S0O.

(@)

Are class members entitled to restitution of all amounts paid under a
Payday Loan agreement or arrangement? If not, are class members
entitled to restitution of all sums over and above the Principal advanced
under a Payday Loan agreement or arrangement? If not, to what amount

of restitution are class members entitled?

Are class members entitled to a declaration that all Payday Loan
agreements or arrangements are not payable to or enforceable by Cash
Cow? If not, are class members entitled to a declaration that all sums
over and above the Principal advanced under a Payday Loan agreement
or arrangement are not payable to or enforceable by Cash Cow? If not, in
respect of what charges, or portion thereof, allegedly owing by class
members to Cash Cow pursuant to Payday Loan agreements or

arrangements shall there be such a declaration?



11. s this an appropriate case for assessment of damages in the aggregate pursuant
to s. 24 of the Class Proceedings Act and, if so, how should such amounts be

~ distributed or otherwise applied for the benefit of the class?

12.  Did Cash Cow continue to enter into Payday Loan agreements or arrangements

after a judicial finding that its Payday Loans violated s. 347 of the Criminal Code?

13.  Does Cash Cow's conduct justify an award of punitive or exemplary damages? If

so, in what amount?

602996_1.DOC
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Court File No.: 04-CV-281262CP

ONTARIO
SUPERIOR COURT OF JUSTICE

— BETWEEN:
EDWARD JOSEPH
Plaintiff

-and -

LEFAIVRE INVESTMENTS (OTTAWA) LTD. operating as CASH COW,
BYTOWN CAPITAL (OTTAWA) LTD., BYTOWN CAPITAL (IT) INC.

Defendants
PROCEEDING UNDER THE CLASS PROCEEDINGS ACT, 1992

AFFIDAVIT OF EDWARD JOSEPH

[, EDWARD JOSEPH, of the City of Navan, in the Province of Ontario, MAKE

AND SAY:

1. | am the proposed representative plaintiff in this action. As such, | have personal
knowledge of the matters set out below, except where | have been advised of
information, in which case | have stated the source of the information, and | believe

such information to be true.

2, | have taken at least two Payday Loans from the defendants Lefaivre
Investments (Ottawa) |td. and Bytown Capital (Ottawa) Lid. as outlined below. The
documentation presented to me for signature by the defendants at the time the funds
were advanced in relation to these loans made reference fo both defendants and the

name “Cash Cow". | did not distinguish between them. The sign on the storefront

i"



where | attended in order to obtain these loans had a sign that read “Cash Cow".

Throughout this affidavit | shall refer to the defendants collectively as “Cash Cow".

3. | am seeking to bring a class action for damages and other relief arising from

charges, including interest and other fees, levied by Cash Cow against consumers who
have obtained shortterm loans, known as Payday Loans, from Cash Cow. In this

motion, | seek an order certifying this action as a class proceeding.

4, This action alleges that the charges levied and received by Cash Cow on its
Payday Loans are “interest’ as defined in s. 347(2) of the Criminal Code, and that such
interest is charged and received at an effective annual rate that exceeds 60%, contrary

to the provisions of s. 347(1)(a) and (b) of the Criminal Code, R.S.C. 1985 c. C-46.

The Proposed Class
5. | propose to bring this action on my own behalf and on behalf of the Class
Members, defined as: all persons in Canada who at any time up to the date of

certification of this matter have taken a Payday Loan from Cash Cow.

The Payday Loans
6. Cash Cow provides short-term loans to gainfully employed consumers. The
loans are due on the borrower’s next payday. These loans are known as Payday Loans

and are referred to as such throughout my Affidavit.

7. It is my understanding that the Payday Loans are supposed to have the following

terms:

|2



(@)

(b)

(c)

(d)

(e)

(f)

Cash Cow will lend to the borrower an agreed upon sum, which is a
percentage of the borrower's next pay cheque or pension cheque, to a

maximum of $1,000.00 (the “Principal”);

Cash Cow charges interest, at a rate it describes as 59% per annum
(“Stated Interest”), and a borrowing or brokerage fee (“Brokerage Fee”) on

each Payday Loan (collectively “Interest”);

the Payday lLoan, inclusive of Principal and Interest, is due on the

borrower's next pay date or pension cheque date (the “Due Date");

at the time the Principal is advanced, the borrower is required to provide to
Cash Cow a personal cheque post-dated to the Due Date in the total

amount of the loan, inclusive of Principal and Interest;

Cash Cow deposits the endorsed personal cheque fo its own credit at its

bank, as a holder in due course, on the Due Date;

if the cheque is not honoured, Cash Cow imposes the additional $35.00
NSF service charge and the $190.00 collection fee (collectively “Additional

Interest”); and

instead of repaying the Principal and Interest on the Due Date, the
borrower may elect to repay the Interest in full, and extend the term of the
Payday Loan to his or her next payday or pension cheque date. The
borrower is obliged to pay the accrued Interest (including another
Brokerage fee) on the new Due Date. | understand that this is called a

“‘Rollover” in the industry.

1%



My Payday Loans from Cash Cow

8. On at least two occasions, | entered into Payday Loans with Cash Cow. | do not

__ have the full particulars of the dates of the initial loans, the number of Rollovers, or the

total Interest and Additional Interest charged by Cash Cow. However, | am confident

that there were at least two [oans and at least one Rollover.

9. In late 2002 or early 2003, | took out a loan with Cash Cow at its location at 1580
Merivale Road, Suite 204, Nepean, Ontario. | repaid this loan in full, inclusive of
Principal and Interest, by cheque dated January 29, 2003. The cheque, in the amount
of $528.28 was made payable to “Lefaivre Investments (Ottawa) Ltd.” The back of the
cheque shows a date stamp of February 11, 2003 and is marked for deposit to “Lefaivre
Investments (Ottawa) Ltd.” My bank statement shows a debit in the amount of $528.28
on February 12, 2003. True copies of the cancelled cheque and my bank statement are

attached hereto as Exhibits “A” and “B”.

10. 1 took out another Payday Loan from Cash Cow on November 4, 2003 in the
amount of $300.00 plus Interest, from the same Merivale Road location. The Due Date
was November 18, 2003. | provided a post-dated cheque to Cash Cow, as required, in
the total amount of $360.01. Apparently the cheque was dishonoured when deposited,

due to insufficient funds.

The Small Claims Action
11. On March 3, 2004, the defendant, Lefaivre Investments (Ottawa) Ltd. (“Lefaivre”)
commenced a Small Claims Court action against me in respect of the $300 Payday

Loan, claiming damages of $585.01, as calculated below, plus pre-judgment interest at



5
59% per annum and costs:
(1)  principal $300.00
(2) interest at the purported rate of
59% per annum $ 6.79
(3) borrowing fee $ 53.22
(4)  NSF service charge $ 35.00
(5)  collection costs $190.00
$585.01
12. | was not served with the claim in the Small Claims Court action, contrary to the

sworn affidavit saying | was.

13.  On April 21, 2004, Lefaivre obtained default judgment against me in the amount
of $870.21 ($585.01, as above, plus $285.20 for pre-judgment interest and costs of the

Small Claims Court action). At this time, | was still unaware that Lefaivre had

commenced an action against me.

14. On Apfil 21, 2004, a notice of garnishment was issued in favour of Lefaivre in the
amount of $920.91. The default judgment and notice of garnishment were served on

my employer in about May, 2004.

15. It was only after my employer was served with the notice of garnishment that |
learned about the Small Claims Court action, the default judgment and the notice of

garnishment against me.

16. Lefaivre successfully garnished $920.91 from my wages. Particulars of the

garnishment of my wages are as follows:

5



)

Paydate Amount Garnished
11-08-2004 $243.14
25-08-2004 ' $243.14
08-09-2004 $243.14
22-09-2004 $190.79

Total $920.21

17.  The original Payday Loan was in the principal amount of $300.00.

18.  In or around October 2004, my class action counsel obtained copies of the Small

Claims Court documents, true copies of which are attached hereto as Exhibit “C”.

Payday Loan Documentation

19. Although | did not retain copies of the documentation pertaining to the Payday
Loans | received from Cash Cow, | believe Cash Cow required me to sign four
documents at the time each loan was advanced. Specifically, | believe | was required to
sign (i) a Statement of Disclosure for Payday Advance Agreement, (ii} an Advance
Agreement, (iii) a Declaration of Wage Assignment and Consent and (iv) an
Authorization to Debit Account. The documents presented to me for signature by Cash

Cow were not the subject of any negotiation.

20. Copies of the Statement of Disclosure for Payday Advance Agreement and the
Advance Agreement that | signed in respect of one of my Cash Cow Payday Loans
were appended to the statement of claim in the Small Claims Court action brought

against me by Lefaivre. They are reproduced as part of Exhibit “C" hereto.

16
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21.  The Statement of Disclosure for Payday .Advance Agreement that | was required

to sign disclosed the Principal, the Stated Interest, the term of the loan, and the

~_borrowing fee (which | understand is also sometimes referred to as a brokerage fee)

(“Brokerage Fee") for the loan. This Agreement does not disclose how the Brokerage
Fee was calculated. To the best of my recollection, Cash Cow never informed me as to

how the Brokerage Fee was calculated.

22. The Advance Agreement that | was required to sign said that interest on the
Principal would be charged at the rate of 59% per annum and that an NSF service
charge in the amount of $35.00 would be levied if my cheque was dishonoured, in
addition to a collection fee in the amount of $190.00. The Advance Agreement did not

refer to the Brokerage fee.

23. | have reviewed Exhibit “C” to the Affidavit of Linda Rothstein. | believe the
Declaration of Wage Assignme'nt and Consent and the Authorization to Debit Account
that | was required to sign are virtually identical to the documents found at Exhibit “C” of

Ms. Rothstein’s affidavit.

‘My Current Financial Position

24.  On or about April 29, 2005, | made a Consumer Proposal under the Bankruptcy
and Insolvency Act. At that time, | was unaware that my interest in this lawsuit should
have been disclosed in my Consumer Proposal as a contingent asset. In July 2005, |
filed an Amended Consumer Proposal which included my contingent interest in this
class proceeding. The Amended Consumer Proposal has been accepted by my

creditors. A true copy of my Amended Consumer Proposal is attached as Exhibit “D”.

1



25.  There are twenty unsecured creditors listed in my Amended Consumer Proposal.
Of the twenty, nine are payday lenders'. It is in large part due to the payday loans that |
~ took from these lenders that | was forced to file a consumer proposal. | simply was not
able to keep up with the payments to the payday lenders, as well as my other debts,
given the substantial proportion of my take-home pay that was going to pay the interest

and rollover fees on these payday loans.

The Common Issues
26. | understand that the common issues being asserted in this proceeding are as

listed in Schedule "A” to the Notice of Motion to certify this action as a class proceeding.

A Class Action is the Preferable Procedure

27. If this action is certified as a class action, there will be enhanced access to
justice. Most class members will have relatively small claims because the Payday
Loans advanced by Cash Cow are, to my knowledge, no more than $1,000.00 each. A
class action will allow people to prosecute small claims that would otherwise be cost-
prohibitive. For exampie, | would be unable to prosecute my claim in respect of my two
Payday Loans absent a class action. A class action will also meet the objective of
judicial economy as it will avoid many claims and allow the class members to enforce

their rights economically and efficiently.

Prosecuting the Class Action

28. | understand that the major steps in a class action are generally:

' Cash Cow is among the nine Payday Lenders listed in the Amended Consumer Proposal. It was listed
in error, as the Cash Cow loan was repaid in full by virtue of the garnishment of my wages in the summer
of 2004.



(@)

{c)

(d)

(e)

(f)

(9)
(h)

(k)

the action is commenced by statement of claim, which is served on the

defendants;

the representative plaintiff then brings a motion for certification of the

action as a class action;

if the motion is successful, then notice of the certification is delivered to

the Class, and the class members are given an opportunity to opt out;

discovery of each side’s documents, including preparation of an affidavit of

documents and production of all relevant, non-privileged documents;

examination for discovery, of me as the representative plaintiff, and of a

representative of each of the defendants;

pretrial conference, where a judge helps the parties explore the possibility
of settlement, narrow the issues for trial and otherwise focus the parties on

the requirements for trial;
trial of the common issues;

notice to the class for their participation if individual participation is

required;
determination of the common issues;

distribution of the judgment (or proceeds of settliement, if the action is

settled);

there may be appeals from the certification order, from other court orders,

or from the judgment at the commaon issues trial; and

(9
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(1) there may be a settlement reached at any stage, which requires the
approval of the court before it may be finalized.
-~ 729. 7| understand that by actiﬁg as the representative plaintiff, it will be my

responsibility to:

(a)
(b)

()

(d)
(e)

(f)

(9)

(h)

(i)

become familiar with the issues to be decided by the court;

review and approve the statement of claim and any amendments to it,

which | have done;

assist in the preparation of the material in support of the motion for

certification, including swearing this affidavit;
attend, if necessary, any cross-examination on this affidavit;

assist in the preparation of an affidavit of documents listing all relevant

documents in my possession, control or power, and execute it;

attend at an examination for discovery, where | will be asked questions

about the nature of my claim;

assist with the preparation for the trial of this action, or with respect to any

proposed settlement, as requested and/or required by my counsel;

attend at the trial of the common issues, and give my evidence regarding

the case; and

assist in the preparation of and execution of an affidavit in support of a
motion for approval of any settfement that my counsel and | agree is in the

best interests of the class.

10
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30. | do not have any interest in conflict with the interests of the other members of

the Class. | believe that | can fairly and adequately represent the interests of the Class,

and | am committed to doing so.

31. To date | have taken the following steps to fairly and adequately represent the

interests of the proposed Class:

(a)

(b)

(c)

(d)

(e)

(f)

(9)

(h)

| have jointly retained the law firms of Paliare Roland Rosenberg Rothstein
LLP and Koskie Minsky LLP, experienced class action counsel who are
acting in concert with Sutts, Strosberg LLP, in prosecuting this and other

proceedings against Payday Lenders;

[ have provided information for the statement of claim and this certification

maotion;
| have reviewed and approved the statement of claim;
I have reviewed and approved the Litigation Plan;

| have met with plaintiff's counsel and | am in regular contact with them
regarding the status of this and the other proposed class proceedings

involving Payday Lenders;

| have aided in the drafting of this affidavit, and will make myself available

for cross-examination as required;

| have reviewed the content of the class action information web sites

posted by plaintiff’s counsel on their respective firm’s websites; and,

| intend to continue to fairly and adequately represent the interests of the

proposed Class by fulfilling the various obligations set forth above.

21
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32. | make this affidavit in support of the motion to certify this action as a class

proceeding, and for no improper purpose.

~ SWORN BEFORE ME at the City of
Ottawa, in the Province of Ontario

thisaZ/7 day of September, 2005

Oﬁnf{ml ‘

Comrhissionierfor Taking Affidavits

598536_1.DCC

St g o gt “ouppet”

REBECCA ANN McKENZIE, a Commissioner, efe,,
City of Ottawa, for Tiemey Stauffar LLP,
Barristers and Sclicitors,

Expires Aprdl 3, 2006,



This is Exhibit “A”
to the Affidavit of Edward Joseph
sworn this/*"day of September, 2005

A Commissioner for Taking Affidavits

REBEGCA ANN McKENZIE, a Commisslaner, ete,,
City of Ottawa, for Tierney Staufier LLP,
Barristers and Solicitors,

Expires Aprif 3, 2006.

23
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This is Exhibit “B”
to the Affidavit of Edward Joseph
sworn thig,//7day of September, 2005
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A Cdmmissierrér for Taking Affidavits

RENENOA A1 McKEMZIE, 3 Commlils:ioner. €iCu
City of Ottawa, for Tlierney Srauffer LLs
Rarristers and Solicitors.

Expires Al 3 2006,
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